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UNITED ‘STATES DISTRICT COURT m ceeinae 
| SOUTHERN DISTRICT OF NEW YORK rasth rr wy 4 
od heh 


\ 
I : Tax 1.D. No. 
Hi 59-1261963— 


Debtor. 


PS MORTGAGE INVESTORS, 
\ 
| 


PETITION UNDER CHAPTER XI 


|-20 THE HONORABLE JUDGES OF THE DISTRICT COURT OF THE UNITED 
\ STATES FOR THE SOUTHERN DISTRICT OF NEW YORK: 


! 
| The petition of Fidelity Mortgage luvestors, 4 real’ 


it 

\lestate investment trust organized and existing under the laws 
t 8 i 
| ES ; i 
(of the Commonwealth of Massachusetts, respectfully repre~- 

‘| 
preset: 


1. Petitioner's pest office address is 660 


‘Madison Avenue, New York City, New York 10022. 

| 2. Petitioner has had its principal place of 
[business and its principal assets within thie district for 

| the preceding 6 months. 

| 3. No other case under the Bankruptcy Act inttci- 
lated on a petition by or against petitioner is now pending. 
4, Petitioner is qualified to file this petition 
[ana is entitled to the benefits of Chapter XI of the Bank- 

| ruptey Act. 

oe Petitioner is unable to pay its debts as they 
mature. 

i 


6. Petitioner intends to file a plan pursuant to 


chapter XI of the Bankruptcy Act. 


> 


} 


7. Exhibit "A", a summary of petitioner's assets 
“and liabilities, is attached to and made a part of this 


' petition. 
! 1 


8. Annexed hereto and marked Exhibit "B" is a 
ylist of the creditors of petitioner and their addresses. 


I 9. The execution and filing of this petition 


“have been duly authorized by resolution of the Trustees of 
| petitioner, as shown by a certified copy of such resolution 
[ennexed hereto as Exhibit "C". 
10. The affidavit required by Rule XI-2 of this 
oe is annexed hereto as Exhibit "D". 

WHEREFORE petitioner prays for relief in accord- 


‘ance with Chapter Xi of the Bakruptcy Act. 


FIDELITY MORTGAGE INVESTORS 
Poa Z 


Ce rom oe 
mee. 4 3. 2 Ny 4 tia 
ance BN Fl eh mel ne NY 


” Seasiaete and Trustee 


'WELL, GOTSHAL & MANGES 
‘and CHARLES SELIGSON 

' Attorneys for Petitioner 
| 767 Fifth Avenue 

j New York, New York haa 
' (212) 75877800 

\ 
| 


VERIFICATION 


STATE OF NEW YORK) 
| }88.: 
COUNTY OF NEW YORK ) 


I, C.R. Watson, Jr., President and Trustee of the 


real estate investment trust named as petitioner “<n the 


| foregoing petition, do hereby swear that the statements con- 
ytained therein are true according to the best of my knowl- 
edge, information and belief, and that the filing of this 


petition on behalf of the corporation has been authorized. 


ne Bsr Gly. a 


G.R: Watson, Jr. y 


|Subscribed and sworn to 


before me this Xj\ day 
\o£f January, 1975. 


hy hy 
=f ws Wb 
N cary Public 


FOR COURT USE ONLY 


_ABRUAZY........975.. 
Dats Petition Filed 


PES |. See 


Case Number 


F ores 


Unireo States District Court ror tHe SOUTHERN Distatcr or NEW YORK 


~ Benkraptcy Judge 
In re 


FIDELITY MORTGAGE INVESTORS, exnuur «9° 


Include here all names used by debtor within last 6 years. 


1. Petitioner's employer's identification number is 59-1261963. 


2. If any of petitioner's securities are registered under section 12 of the Securities and Exchange Act of 1934, SEC 
file number is 1-6498-2. 


. The following financial data is ihe latest available information and refers te petitioners conditioa on 
19 75. 
Total ussets: § 
b. Liabilities: -182,434,558. Approximate 
Number of Holders 


Secured debt, excluding that listed below ; by 694,769... 
Debt securities held by more than 100 holders ; 2,704, 000... 
Secured ie Pomme ue ees S a NONE aoe 


Unsecured . ices : ; 41703, 000 : 


Other liabilities, excluding contingent or 


unliquidated claims : $178..036,799_. 


beneficial interest* 
Number of shares of o@ x3 pee 3,045,559 


Comments, if any: 
*Petitioner is a Massachusetts bu 
There are 943 record holders of 


siness trust. 
87,329 warrants. 


. Brief description of petitioner's business: Petitioner is engaged in mortgage 
lending for construction and development of real estate, and in 
ownership and the attendant operations of ownership of real 
property. 


. The name of any person who directly or indirectly owns, controls, or holds, with power to vote, 259% or more of 
the voting securities of petitioner is ss 
‘ = NOWE 


. The r--nes of all corporations 25% or more of the outstanding voting securities of which are directly or indirect! 
owned, controlled, or held, with power to vote, by petitioner are 


WAC, Inc. Southeastern Investment Resources,Inc. 


Continental Country Club Country Club Plaza of Jacksonville, 
Community, Inc. Inc. 


Lifetime Communities, Inc. FMI Development Corporation 


T 1055—Exhibit A: Chapter XI ‘ X © :974 ev JULIUS BLUMBERG, Inc. 8O Excnance Pi. N.Y. C. 10006 


RECEIVES 


JUL 3+ 1975 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FIDELITY MORTGAGE INVESTORS, : Bankruptcy No. 


Debtor, : 75 B 154 

FIDELITY MORTGAGE INVESTORS, 
Applicant, 

~against- 
CAMELIA BUILDERS, INC., E. J. 
YELVERTON, JR., FARNALE, INC., 
R. L. GOODALE, JEFFREY H. HUBBARD 
and THOMAS W. CROCKETT, JR., 


Respondents. 


ORDER TO SHOW CAUSE WHY RESPONDENTS SHOULD 
NOT BE ADJUDGED GUILTY OF CIVIL _CONTEMP1 


Fidelity Mortgage Investors ("FMI"), debtor-in- 
possession, having applied on March 27, 1975, for a certificate 
of facts and an order under Rule 920 of the Rules of Gankruptcy 
Procedure, and a hearing having been held on the 10th and 1lth 
days of April, 1975, after due notice to Camelia Builders, Inc. 
("Camelia"), E.J. Yelverton, Jr. ("Yelverton"), Farnale, nc. 
("Farnale"), R.L. Goodale ("Goodale"), Jeffrey H. Hubbard 
("Hubbard") and Thomas W. Crockett, Jr. ("Crockett"), the above- 
named respondents, and after hearing Weil, Gotshal & Manges and 


Charles Seligson, attorneys for FMI, by Richard P. Krasnow and 


» Michael Z. Brownstein, of counsel, in support of the application, 
and Jeffrey H. Hubbard, pro se and os attorney for Camelia, 
Yelverton, Farnale and Gocdale in opposition thereto, and FMI 
having withdrawn its application as against Crockett, and upon 
all of the evidence adduced at said hearing, and upon the deci- 
sion of this court dated July 14, 1975 and the Bankruptcy Judge's 
certificate of facts under Rule 920 of the Rules of Bankruptcy 
Procedure, dated July 77, 1975, annexed hereto; it is 

ORDERED that Camelia, Yelverton, Farnale, Goodale and 
Hubbard, the above-named respondents be, and they hereby are, 
required to appear before a United States District Jndge for 


‘the Southern District of New York, in Room 506, United States 


Courthouse, Foley Square, New York, New York on the / 74 day 


of Aes us7, 1975 at /0~ o'clock in the forenoon of that day, 

to show cause why they should not be adjudged in contempt by 
reason of the facts certified in the said certificate, and why 
they should not be taxed with all costs incurred or to be in- 
curred by FMI in connection with the proceedings commenced *~ the | 
respordlents entitled Camelia Builders, et al. -v. Fidei 

Mortgage Investors, presently pending before the United States 
District Court for the Southern District of Mississippi, Jackson 


Division [Civil Action No. J75-69(N)] and the proceedings herein, 


inclusive of reasonable counsel fees; and it is further 


sufficient if a copy thereof and of the certificate dated 


ae 
~ 


July “7%, 1975, be served upon Jeffrey H. Hubbard, pro se and as 
attorney for Camelia, Yelverton, Farnale and Goodile, on or 
before the 30 day of iy , 1975. 


Dated: New York, New York 
July7¢7. 1975 


S i. Ss Mex 
Bankruptcy Judge 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FIDELITY MORTGAGE INVESTORS, Bankruptcy No. 


¢ Debt “a : 75 B 154 


é 
FIDELITY MORTGAGE INVESTORS, 


Applicant, 
-~against- 
CAMELIA BUILDERS, INC., E. J. 
YELVERTON, JR., FARNALE, INC., 
R. L. GOODALE, JEFFREY H. HUBBARD 
and THOMAS W. CROCKETT, JR., 


Respondents. 


CERTIFICATE OF FACTS SHOWING CONTEMPT 


TO THE HONORABLE JUDGES OF THE UNITED STATES 
DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK: 


I, Asa S. Herzog, Bankruptcy Judge in the above- 
entitled case, upon the application of Fidelity Mortgage 
Investors ("FMI"), the above-named debtor, for a Bankruptcy 
Judge's certificate under Rule 920 of the Rules of Bankruptcy 
Procedure, after hearings having been held on the 10th and 
llth days of April, 1975, after due notice to Camelia Builders, 
Inc. ("Camelia"), E.J. Yelverton, Jr. ("Yelverton"), Farnale, 
Inc. ("Farnale”), R.L, Goodale ("Goodale"), Jeffrey H. Hubbard 
("Hubbard") and Thomas W. Crockett, Jr, ("Crockett"), the above- 
named respondents, and upon the opposition to said motion by 


said respondents, and FMI having withdrawn its application in 


respect to Crockett, make the following findings of fact and 
hereby certify such facts: 

: Heretofore and on January 39, 1975, FMI filed with 
this court a petition for an arrangement under Chapter XI of the 
Bankruptcy Act, and on January 31, 1975, FMI was authorized to 
continue operating its business 4s debtor-in-possession. 

: Ss FMI is a Massachusetts busiress trust and has 
qualified in the past as 4 real estate investment crust. 
Imuediately prior to the commencement of the Chapter XI case 
herein, it was engaged in the business of making short-term 
construction and development loans, generally secured by first 
mortgages on the subject property, and owning and operating real 
estate. 

- Upon the filing by FMI of its Chapter XI petition, 


the automatic stay provision contained in Rule 11-44 of the Rules 


of Bankruptcy Procedure became applicable and stayed, inter 


alia, the commencement or the continuation of any court or other 
proceeding against the debtor. Rule 11-44 provides, in part, as 
fellows: 
(a) Stay of Actions and Lien Enforcement. 

A petition filed under Rule 11-6 or 11-7 shall 

operate as a stay of the commencement or th2 

continuation of any court or other proceeding 

against the debtor, or the enforcement of any 

judgment against him, or of any act or the 

commencement or continuation of any court 


proceeding to enforce any lien against his 


property, or of any court proceeding, except 


& 


a case pending under Chapter X of the Art, 

for the purpose of the ceed litetion of the 

debtor or the liquidation of his estate. 

4. On or about March 29, 1972, FMI had entered into 
a construction loan agreement with Camelia Br Corporation (the 
"Borrower") for the purpose of loaning monies to the Borrower 
so as to enable it to constrect an 80-unit condominium project 
in Jackson Mississippi. As security for the loan, FMI recaived a 
first deed of trust on the property in Mississippi and the 
80-unit condominium to be constructed thereon. Plaintiff's 
Exhibit 2 (Exhibit B annexed thereto). 

2. In January, 1975, prior to the commencement of 
the Chapter XI case herein, as a result of Borrower's default on 
its loan agreement, FMI sought to preserve and protect its 
investment by commencing a non-judicial foreclosura on its first 
deed of trust on the subject property. Tr. at 7*. 

6. In January, 1975, prior to the commencement of 
the Chapter XI case herein, Camelia and Farnale, as a joint 
venture, commenced an action against the debtor in the Circuit 
Yourt of Rankin County, Mississippi (the "State Court Action"). 
In the State Court Action, Camelia and Farnale sought (1) an 
order enforcing their purported mechanic's and materiaimen's 
lien against the subject property; and (2) a monetary judgment 
against the debtor. Plaintiff's Exhibit 2 (Exhibit F annexed 
thereto); Defendant's Exhibit B, Tr. at 8. 


* Numbers preceded by the prefix "Tr," shall refer to the 
_pages of the Transcript of the Hearing held on April 10 and 11, 


i 


"1975. 


: On or about March 24, 1975, Camelia and Farnale, 
as a joint venture, commenced an action against FMI in the 
United States District Court for the Southern District of 
Mississippi, Jackson Division [Civil Action No. J75-69(N)] (the 
"Mississippi Action"). Blainciff's Exhibit 2; Tr. at 10, 132. 
Respondents Hubbard sii Condiuine are counsel for Camelia and 
Farnale and instituted the Mississippi Action on their 
behalf. Respondents Yelverton and Goodale are officers of 
Camelia and Farnale, respectively. 

8. In the Mississippi Action, Camelia and Farnale 
sought relief strikingly similar to that sought in the State 
Court Action, requesting an order (1) enjoining FMI from 

with the non-judicial foreclosure sale of the subject 
property; (2) declaring an alleged mechanic's and materialmen's 
lien held by Camelia and Farnale, for services purpertedly 
rendered prior to the institution of the Chapter XI case herein 
in the amount of $75,964.33 to be superior to the lien of FMI; 
and if the foreclosure were not enjoined (3) requiring FMI to 
tur over to Camelia and Farnale the proceeds of the sale to the 


extent of $75,964.33. Plaintiff's Exhibit 2; Tr. at 63, 


ae In the Mississippi Action, the Honorable Walter “4. 


Nixon, U.S. District Judge, denied Camelia's and Farnale's 
request for an order enjoining the foreclosure sale, but 

directed FMI to deposit $75,96%.%3 with the court pending a 
determination of the effect of the FMI Chapter XI case upon that 
court's jurisdiction, which mon..es were deposited by Fifl. Plain- 


tiff's Exhibit 3 (pp. 36 et seq.); Tr. at 12-17. 


10. Prior to the commencement of the Mississippi 
Action, the respondents were fully aware of the pendency of the 
Chapter XI case herein. On January 31, 1975, the day after FMI 
filed its Chapter XI petition and approximately two months prior 
to the commencement of the Mississippi Action, Goodale read in 
the Wall Street Journal a new item reflecting that FMI had filed 
a Chapter XI petition and had so advised respondent Hubbard. 

Tr. at 82-85, 105-107; Court’s Exhibit. 

11. On or about March 20, 1975, respondents were made 
aware of FMI's filing of its Chapter XI petition when they 
received a copy of a pleading which had been filed by FMI in the 
State Court Action wherein FMI stated that it had filed a Chapter 
XI petition in this court, and that under Rule 11-44 the 
commencement of all suits against the debtor was stayed. Tr. at 
86-88, 110-11, 118; Plaintiff's Exhibit 2 (Exhibit G annexed 
thereto). 

12. Prior to the commencement of the Mississippi 
Action, Hubbard, although mak.ng no effort to contact with 
or teidve of FMI, did contact the clerk of the United 
States District Court for the Southern District of New York 


and confirmed that FMI had filed a Chapter XI petition. fr. 


* 
at 111-12, 115-15, 118-21. Notwithstanding such knowledge and 


being fully cognizant of the stay provisions contained in Rule 
11-44, Hubbard wilfully and deliberately disregarded such stay 
and commenced the Mississippi Action on behalf. of Camelia and 


‘Farnale. Tr. at 113. 


13. The aforedescribed wilful and intentional 
contemptuous conduct on the part of respondents Camelia, Farnale, 
Goodale, Yelberton and Hubbard warrant the imposition of an 
appropriate punishment under Rule 920 of the Rules of Bankruptcy 
Procedure. I recommend, therefore, that, pursuant to Rule 914 
and 754(b) of the Rules of Bankruptcy Procedure, such 
punishment should include a taxation of all costs, inclusive of 
reasonable attorneys’ fees, incurred or to be incurred by FMI 
in connection with the Mississippi Action and the proceedings 
herein. Furthermore, I recommend that the respondents be 
directed to take any and all action necessary and proper to 
withdraw the Mississippi action and cause the $75,964, 33 deposited 
with the clerk of the United States District Court for the 
Southern District of Mississippi, Jackson Division, to be 
returned to FMI, if not already done. 


Dated: New York, ew York 
July #7, 1975 


Ss Asa S$ as 
ecacare Judge 


/3 
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THt TL =!" op-the Ross Barnett Rese ~oir in Rankin county, Mississippi, —~. ni 


Jat 


OWNER: Camellia Bay Corporation 
P. O. Box 12275 
Jackson, Mississippi 


CONTRACTORS: Camellia Builders, Inc., and Farnale, Inc. 
CLAIMANT: Brent's Nurseries 


RE: Portions of the NE 1/4, SW 1/4, SE 1/4 of the nw 1/4, 
NW 1/4 of the SW 1/4, and SW 1/4 of the BW 1/4, Section s, Tew 
R3EZ, Rankin County, Mississippi, containing 10.51 
acres, more or less. 


Brent's Nurseries hereby vives notice that the 
above named contractors have not paia it for materials and 
labor iacpaccric: | #nd_used_in. the construction cf improvements 
on your condominium project ‘Aeseittes above in Camellia Bay 


wu. 


«~ cer rOf-which Camellia Bay Corporation is" the ‘owner. The amount 


. Presently due Brent's Nurseries, for ena ‘materiale’ and 
si - labor is $2,837.36, plus interest.at.ten percent- {10) per - 


" annum. ‘ . se scectct: Mea 


ome oe 
i - 


ee oe nee =e 


tix aeciicn. = 7" elatims the benefits of Section 95-7-191, Masiesippt c ‘Code of 
or == 3094, and: that- the ‘amount due the above » naniéd contractors by 


the owner shall be bound: sn ree Bade: fp ent 


-of the obligation due Brent's Nurseries. Panescautiar 


ee et 


—_—_-_*=-'" -—- WITNESS OTR SIGNATURES, this day of October, 


STATE oF MIssissrPPr 
COUNTY OF EINDS | 


2% 


== 77> "Personally appeared betore me, the undersigned ya aed 
@uthority-in and for the above county and state, Pat H.  -.:! 
Scanlon, attorney for Brent's Nurseries, who being first ° hy "Ny =e. 
@uly sworn by me, stated on oath that he-signed and'fde= ~ _. 
livered the above and foregoing Lis Pendens Notice- en COMES Fe 
of the corporation, he being first duly_authorized-so-te- doy oe 
that a copy of said notice has been deliverdd to the ‘above: . 7°. 
named Owner by certified mail, return receipt requested, on*-;" 
the above mentioned date: and that he-is authorized by | Ons, 
Brent's Nurseries to execute this affidavit. fltks 

bs Witness my hand and. soal of Serra: this | LL be Gay” 
$F October, 1974. 


Whe 8 - Mv Commisssion Expires: ty 


of 
os 


Bae _f0- Par ys GB 
pales? RANKIN COUNTY, miss, aha . bebe seg 
THIS INSTRUMENT was ‘NL DEAN AmODES CHy Cin, "Ga me oe 
“a FEC FOR RECORD By b,c. —--F- a oc, 


ee eres + gees ns oe 


> 


De. 


LIS PEWDENS NOTICE 


OWNER: Camellia Bay Corporation : F ue 
P. 0. Box 12275 “7 x 
Jackson, Mississippi ~- = = — ~ -7— - 


CONTRACTORS: Camellia Builders, Inc., and Farnale, Inc. 


* CLAIMANT: Gulf States, Tac. 


! 
2Es Portions of the NE 1/4, s¥ 1/4, SE 1/4 of the NW the y | 
BW 1/4 of the SW 1/4, and SW 1/4 of the NW 1/4, cia 6, TEN, | 
R3E, Rankin County, Mississippi, containing i°.51 
acres, more or less. at nat sea fm sramgee : 
Gulf States, Inc., hereby gives noticy, that tha nN - | ae 
above named contractors have not paid it for materials aad 
Jabor furnished and used in the construction of improvemm:ts 
en your condominium project described above in Camellia Bay : ws a 
on the Ross Barnett Reservoir in Rankia County, Mississippi, 
of which Camsllia Bay Corporation is the owner, The amount 
presently due Gulf States, Inc.» for such materials and : - 
labor is $22,165.90, plus interest at the legal rate. 
- Gulf States, Inc., hereby gives notice that Le 
claims the benefits of Section @5-7-181, Mississippi Code of 
1972, and that the amount due the above named contractors by 
the owner shall be bound in your bund for the full payment 


ef the obligation due Gulf States, Inc. ‘ = ag ; 
NT we Oe DERE ah YORT teepftor cue 38 te 
‘WETNESS OUR SIGNATURES, this c 


STATE OF MISSISSIPPI 
COUNTY OF HINDS 


Personally appeared before ma, the undersigned 
matherity in and for the above cousty asd etats, Vat #. PA ws 
Scanlon, attorrey for Ceulf States, Inc., whe being first ~- oe: 
@uly svern by me, stated on o#th thet Be siqned and de ~~ —. 
lave. «td the above and foregoing Lia Pendens Ketice on bet aif Z 
ef the corporation, Se being first dal autherised wo te da; +. e 
that « copy of esid notice kev been de. weread to the sbeve. “Syt 
named tamer By certified sell, return receipt requested, on oe 
the 4 “wwe mentioned date; ong thet he ta authorised by Gaif 
Statue, Ine., & execute this effidertt. ‘ 

Wigness ny hand and aval of eftice, thix tial Gay 


of Getobes, 1974. . : 
ig EBhall 


ae My Cummisseten expires: SAAS . 
: pi as 
a LO -ft ; 
F i i F . Pry 
<0 » AM hha FO FN tk 
7 eB er tpg 
rT ee ont hig GH SOMINER Coe, dik + weil. A ¥ 
PED HOME OE TD WP envens ier joer Ty Rear saeuiunadiene 


STATE OF MISSISSIPPI ) 
COUNTY OF RANKIN ) 
E ME, the undersigned authority appesrer 
; deputy to Irl Dean Rhodes, Chancery Clerk of Rankin 
County, Mississippi and on oath deposed and stated the following: 
(1) The Office of the Chancery Clerk of Rankin County, Mississippi is 
the office where transfers of real estate are recorded in said county. 
(2) | have made a diligent search of all relevant records in said county. 
(3) | hereby certify that | have failed to find filed herein a certified 
copy of a Petition under Chapter XI filed in the United States District ‘ourt for 
the Southern District of New York of Fidelity Mortgage Investors, in cause number 


758 154 asa result of such search. 


SWORN TO AND SUBSCRIBED BEFORE ME, the undersigned authority 
on this the /</ doy of 4 __ 1975. 
; a 
Pe | , 


Cnet = 


Notary Putlic mand 
Rankin County, Mississippi 


Be = ae we my Ft 


STATE OF MISSISSIPPI ) 
COUNTY OF HINDS ) 


Befor e, the undersigned authority appeared 


/ 


1 fa Ler / 
efi DEES IDoat LES Clerk of the Bankruptcy Court, 


/ Sa & 
Southern District of Mississippi, Jackson Division, and deposed 


and stated the following: 

(1) The Office of the Clerk ct the Bankruptcy Court 
is the office where Bankruptcy petitions sre filed for said 
District. 

(2) I have made @ diligent search of all relevint 
records and have failed to find a copy of s Petition under 
Chapter Xi filed in the United States District Court for 
the Southern District of New york of Fidelity Mortgage 
Investors, in cause number 75 B 154 as a result of such 
search filed among the records of this Court. 


~ 
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S¥ORN AND SUBSCRIBED BEFORE ME, the undersigned 


authority om this 24th day of August, 1975. 


HINDS COUNTY, MI SISSIPPI 
Hip Gare-anion Gagiene Set, TH, 188 


Houston, Texas time, I was advieed that if I called bac 
on Monday, March 24, 1975 in the afternoon there would be 
someone available to search the bankruptcy ur by 
name. 

On Maren 23, 1975 I prepared and sent by messenger 
service to counsel in Mississippi the Complaint to be filed 
in the United States District Court of Mississippi. In 

norning of March 24, 1975 I received a phone call from 
counsel in Mississippi who advised he had received the 
Complaint, caused same to be filed with the Clerk of the 
United States District Court of Southern District of 
Mississippi and had obtained a hearing in connection there- 
with to be held on March 26, 1975 at 1:00 P.M. in Meridian, 
Mississippi. 
On the afternoon of M at about 2:00 F.M. 
ime, I again called the Clerk of the Bankruptcy 
Bistrict of New York and was told 


to call back in about hou: Sometime after 3:00 P.M. 
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Bankruptcy 
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(DUM _AND ORDER 


MEMORAI 


FIDELITY MORTGAGE INVESTORS, 


Applicant, 


oe 


R.L. GOODALE, 
HUBBARD and 
io 


ORCKETT, 
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decision of July 14, 1975, found as follows: respondents, after 


having actual notice of Fidelity Mutual Investor's (hereinafter 


FMI] Chapter XI filing, brought suit against FMI in Federal Dis- 


trict Court for the Southern District of Mississippi~ 


of the automatic stay provisions of Rule 11-44 of the Rules of 


Bankruptcy Procedure.? 


After oral argument on August 19, 1975 and a complete 


exemination of the record, I find that respondents are in civil 


contempt. 


Under Bankruptcy Rule 810, I am obliged to "accept the 


2 
This action [hereinafter the Mississippi action] sought an 
orcer: 1) enjoining PMI from proceeding with the non-judicial 
sale; 2) ¢eclaring the eontractors' alleged mechanic's and 
materielmen's lien for services purportedly rendered prior to 
institution of this Chapter XI case in the amount of $75,964.33 
ien of FRI, and, if the foreclosure sale 
equiring PMI to turn over to the con- 

tn the extent of $75,964.33. 
lowed the sale to proceed, but 
2 in escrow until resolution 


in violation 


‘a 


~~ ae ‘ 


referee's findings of fact unless they are clearly erroneous, 
and. . = give due regard to the opportunity of the referee to 
judge of the credibility of the witnesses." Respondents claim 
evat uuaue Ollagen ¥. Bivens, 257% Fed 03 (ot Cor. 1965), the 
clearly erronous standard does not apply toa contempt certifi- 
cation. However, the reasoning in O'Hagan 4s based on the refer- 
ee's inability to cite for contempt prior to 1973. However, 
under the new Bankruptcy Rules, 4 referee has the pewer to sum- 
marily punish for contempt (R.920), and the District Court re- r 
views his certification of facts as an appeilate court. 

R. 810 being applicable, I hold that t-e referee's find- 
ings of fact are not elearly erroneous. Thile the record is not 
unequivocal that respondent Hubbard knew with certainty that 


FMI was in bankruptcy the cay before he had the Mississippi 


action filed, by nis own testimony at the hearing before Bank- 


ruptey Judge Herzog, he knew on March 24, 1975, the day the suit 


was filed. If the suit hac been filed before Mr. Hubbard had 


a , & 9 . ~ PS wes ty Ome ie Smee - t wt 7 2 
received finel confirmat.on from the Southern District of Kew 


Fors lerk, he sh 4 nave ordered the suit discontinued Re ~ 
sponsepts were well aware vf the automatic star provision of 
H. flaw Ge if the sigssisgot @¢tiot wes && eaaential to the 
sreservat ion of the onee ge they claia, reliel was avaii-~- 
eytie under &. tb-'54Gr, * eh srovides for ¢2 parts eelief Tram 


Or CY 


Instead, respondents chose to rely on a8 0.8.6. §959(a). 
as an exception to R.11-44. Their reliance is misplaced. 
As Judse Herzog reasoned in his certification decision, the 
non-jucicial foreclosure sale by FMI of property in which both 
ané Responcents Camelia Builders, Inc. and Farnale, Inc., 
a joint-venture, claimed liens, did not constitute a "carrying 
on of business" as required by 28 U.S.C. § 959(a). Respondents' 
alleged good faith reliance on § 959 will not prevent them from 


being found in contempt. 


It is equally apparent that the deliberate 
disobedience by respondents . . . is not 
mitigated by their subjective legal con- 
clusions. Unlike its criminal counterpart, 
civil contempt is "“'wholly remedial,’ serves 
only the purpose of a party litigant and is 
nitended to coerce compliance with an order 
of the court or to compensate for losses 

or @amages caused by non-cempliance." [cita- 

tions omitted fT jhe good faith underlying 

the respongents' determination to sue in the 

{State? court does not diminish their 

culpability 

in re American Assoctated Systems, inc., 

272 jop. 677, 979 (TE.D. Ky. 197K). 
leenoadast “ubbard, #8 attorney for nimeelf& and the other 
: , Sin} reeds as follows 
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respondents, is equally in contempt with the clients he 


counseled. Mr, Hubbard was aware of the automatic stay 
‘provision of Rule 11-44 and yet he chose to proceed, hop- 
ing that 28 U.S.C. § 969 would apply. Bankruptcy Judge 
Herzog found as follows: 


I think he playea fast and loose with 
the Rules by, in his own language, ‘'heir‘ng : 
his bet.' It only indicates to me a corcemptu- 
ous attitude to Rules which have the sanction 
of the Supreme Court and of the Congress of 
the United States. I don't think there is 
room for hedging. 


x # * # 
This court is loathe to certify an attor- 
recognize and honor the obligation co obey 


the automatic stay provisions of the Rules, 
how could a layman be expected to do so. 


I therefore conclude that respondents are guilty of 
contempt of court and grant applicant FMI's request for 
costs, including attorneys' fees incurred by FMI in connec- 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
(In Bankruptcy) 


In the Matter 


of 


FIDELITY MORTGAGE INVESTORS, No. 75-B-154 


Debtor 


United States Court House 
Foley Square, New York, N.Y. 


April 10, 1975 - 4:00 P.M, 


Before: 


HON. ASA S. HERZOG Bankruptcy Jodge 


ORDER TO SHOW CAUSE V. CAMELIA BUILDERS, INC., et al. 


-—- = lhc, ) 3 * 


Appearances: 


CHARLES SELICSON, Seq., and WEIL, GOTSHAL & MANGES, eqs. 
Attorneys for Debtor 
767 Fifth Avenue 
New York, Mew York 10022 
By: RICHAaRS FP. KRASHOW, Eaq., and 
MICK@EL 2. SHOWHSTEIN, Eeq., of Counsel 


REATRICE & GHPTLIER 
CHieial Camst Reguener 
Redan 24, Umiced Stamm Couestioune 
Petes Squacve, New Fark, N. ¥. 20007 
Riwvae 2.393% 
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APPEARANCE S (Continued) | 


JEFFREY H. HUBBARD, B®4- 
2297 Two Shell Plasa 
Houston, Texas* ; yu - 
and. i, ee 
Sart | ELE..S., STLBERTELD? reqsiisd 
le MB yas (230 Park Avenue { 
{: hi pay puewitork, Hew Mew York: 10017 
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“Y pequese permission to have phe case pussented 
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Young-direct 7 

the Camelia Bay Condominium project which is near 
Jackson, Miss. 

Q Will you please explain to the Court what you 
did in connection with that retention? 
A I was employed by FMI back before the Chapter XI 
proceedings were commenced to handle the foreclosure of 
the Camelia Bay project on which FMI was holding a first 
Deed of Trust. 

Q And what action did you take with respect to 
that foreclosure? 
A We commenced -- first we prepared ard had executed 
and placed of record a substitution of trustee, | 
substituting myself as the substituted trustee in the 
place instead of the original trustee in the Deed of 
Trust, and then as substituted trustee we commenced a 
foreclosure which sale would have Seen held in February. 

In the interim the Chapter XI proceeding waa com- 
merced ani we were requested by FMI to hold up on that 
foreclosure, and as a result of some negottations be- 
tween oa the owner of the project, the Camelia Lay 
Corporation. We did so and there was some payment \‘tade 
or something. I wae not orivy to those negotiations. 

Q Wiowld you say this wae # son-judicial sale? 


A A non-judictel sale. 


o¢ 


cal 


Young-direct 8 

Q Pursuant to -- 

A Pursuant to the Deed of Trust end the statutes of 
the State of Mississippi. 

We were then requested to commence the foreclosure 
again and we gave the proper notices and commenced the 
publication for sale to be held on the 28th of March,1975, 
again, 4 non-judicial sale. 

Q Prior to the sale of the property, the trustee’ 
sale, did the respondents herein commence any action in 
the State Court relating to the property upon which FMI 
had its Deed of Trust’ 

A A suit was filed in the Circuit Court of Rankin 
County. Migs., one of our State Trial Courts, in January 
of 1975. The declaration or petition of that suit is 
Exhibit L to the complainc filed in the United States 
District Court which you already have introduced as an 
exhibit this afternoon, the large loan exhibit, your 
Honer. It has a number of exhibire to it. Exhibit F 
which is near the back is a copy of the petition that 
was filed in the Circuit Court ef Rankin County and that 
wae a guit -- 

THE COURT: That is sriled the petition to 

esforce lien for monetary judgment? 


TWA WITNESS: Yes, att. That was a ewit that 


Gf 
oe 


1 | Young-direct 9 


and sought to have it adjudicated that the contract 


Camelia Builders and Farnale, Inc., the joint 


gought money judgment against the owner of $75,964.33, 
c ' 
a venture, had a lien ageinst the property that was 


6 subject to the Deed of Trust in question, and they 
y 7 sought to have it adjudicated that that lien was 
| g 8 prior to the lien of the Deed of Trust. 
9 | Q Approximately when was that State Court action 
10 commenced? 
7 11 A January 17th, I believe, is the date of that action. 
12 ¢ Subject to the filing by Fifi of the Chapter XI 
a 13 | petition, did wou file any papers in that Stete Court 


4 getion reflecting that? 

15 a Yes gir, on March 17th we filed and served on 

i6 counsel of rezord in that case, Mr. Crockett, a Plea and 
Abatement, which is Exhibit G to the United States 
District Court complaint based upon the Chapter Al 


proceedings having intervened and based upon aule 11-44 


Q What is the present statue of that State Court 


2 proceeding’ A 
+ A There has been no ection in that proceeding since 


a4 the filing of the Plea and Abetement. 


2s q Subsequent to the filing of the Plea and 


; f of the new Bankruptcy Rules. 
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Young-direct 10 

Abatement was another action commenced by the respondents 
here in any other court? 
A Yes, six. On March 25, 1975 on a Tuesday shortly 
before noon I was served with a copy of the complaint 
which had been filed in the United States District Court 
for the Southern District of Mississippi, together with a 
notice of hearing, and that complaint and notice you 
also introduced as exhibits here this afternoon. 

THE COURT: Exhibits 1 and 2. 

MR. KRASNOW: Yes. 


A (Continuing) and I was served with those, and the 


- notice was to appear before Judge Nixon the following day, 


Wednesday the 26th, where he would then be in Meridian, 
Miss., some 100 miles from Jackson in connection with 
their application for immediate relief under the petition 
or complaint. 

Q Where tn that complaint is the request for 
relief? 
A {it is in ths WHEREFOR clause on the 4th and Sth 
page thereof. 

MR. KRASNOW: If your Honor please, I refer 
the Court to that WHEREFU’ clause and I believe 
it speaks for itself, your Honor, but if you will 


note I believe they are asking for 2 little more 


As 
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Young-direct | 16 
$75,000 plus with the Clerk of the Court? 

THE WITNESS: Yes. 

MR, KRASNOW: Your Honor, if I may just point 
out, I believe it indicates that they would have to 
post moneys in the event that the respondents 
posted tne bond. 

THE COURT: He made the condition and they said 
they would file the bond. They said there would be 
no problem about that. 

THE WITNESS: Your Honor, you asked me a 
question and I did not get to finish. You asked me 
what had been done following the hearing in the 
proceeding. The filing of the bond was one thing. 
The other thing was in the order the Judge gave 
each party ten days to file a brief, and following 
that order you had certain proceedings up here, 
and because of the pendency of these proceedings I 
wrote the Judge and asked him for an extension of 
the time to file a brief, which he gave m. Mr. 
Hubbard has filed a brief, which he was kind enough 
to send me a copy, which I received yesterday. 

THE COURT: Which I gave him permission to do, 

THE WITNESS: Yes, I understand it, and he so 


advised Judge Nixon. 


2G 
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it~ 


The other thing is that the money has been 
3 | paid to the Court and I did that as soon as I was 
satisfied that the checks to me as trustee had 


| 
{t 
| 
5 cleared the bank, and I made that payment the day 


6 [ befcre yesterday. 
7| MR. HUBBARD: I want to object to this, your 
8 Honor. The best evidence will be the receipt or the 
9 check, the cancelled check, or however, which will 
10 show the transfer of the moneys. 
a THE COURT: I will permit him to say he de- 
2! posited it with the Clerk of the Court. 
. \ MR, HUBBARD: Thank you. 


DIRECT EXAMINATION 
CONTINUED BY MR. KRASNOW: 
Q As of this date, Mr. Young, does FMI have 
title to the said property? 
A Yes sir, FMI was the successful bidder at the fore- 
closure sale, and a trustee's deed was executed to FMI 
to the property. 
be Q Mr. Young, have you kept time records with 
respect to all actions taken by you or other members or 
> associates of your firm, in connection with the 
ut Mississippi action and these contempt proceedings? 


ee Yes sir, I have. 
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my office -- 

MR, KRASNOW: Your Honor, I am not eure this 
is relevant to the issue of whether or not 
respondents were in contempt of the order of this 
Court. 

THE COURT: What was the question that was 
asked? 

MR. KRASNOW: The question that was asked 
was with respect to the posting of the foreclosure 
sale. 

THE COURT: Let's see the direction he is 
going in. 

A On March 4, 1975 Mr. John Howard Shows, an associate 
in my office, delivered the foreclosure notice to the 
newspaper in Brandon, Miss. and at the sawe time posted 
the notice on the bulletin board inside the door of 

the Rankin County courthouse at Brandon, Miss. 

Mr. Shows made an affidavit to that effect with 
which you are familiar and it was introduced into 
evidence at the hearing in Meridian. 

Q I believe you testified a moment ago that you 
had originally prepared foreclosure and then stopped work 
on that foreclosure after the filing of the Chapter XI 
by FMI; is that correct? 


a / 
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Young-cross 22 
A We did not stop it after the filing of the 
Chapter XI insorar as in relation to the filing of the 
Chapter XI; it was subsequent to the filing of the 
Chapter XI as I recall, but it was unrelated to that. 

Q And after additional negotiations between 
Camelia Bay Corporation, the reeord title holder of the 
property and FMI, then you went forward with the fore- 
closure? 

A After negotiations we stopped the first foreclosure, 
didn’t go through with it and did not hold the sale. 

Then as requested by the holder, FMI, we re-noticed the 
foreclosure. 

THE COURT: After the negotiations failed, 
is that it? They were not fruitful? 

THE WITNESS: No, sir. I think they were 
partially fruitful. My understanding of it is 
that Camelia Bay Corporation paid some money 
to FMI on the indebtedness in order tc get the 
sale stopped knowing that it was to be immediately 
started again, but to give them an additional 
month within which to try to do something. That 
is what I was advised had happened. 

Q And that month would have been the month of 


February 1975, is that right, Mr. Young, that I have the 
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Young -cross 45 
foreclosure proceeding were you aware of the pending 
lawsuit by Camelia Builders and Farnale, joint venture, 
against Camelia Bay Corp., The First General Resources 
Corp. and Fidelity Mortgage Investors, Cause No. 8343 
then pending in the Circuit Court, Rankin County, Miss.? 
A I was aware of that, and I was also aware of the 
fact that under the statutes made by the State of : 
Mississippi, the complainants in that case have a right 
to seek to enjoin the foreclosure ae under Mississippi 
Law by posting the proper bond and making the proper 
showing had they chosen so to do, and they had not 
chosen so to do, and we were not therefore under 
restriction, and I commenced the foreclosure sale. 

Q I understand that. But, you were aware of : 
that Lawsuit? 
A I said yes sir. 

Q And you were aware that that Lawsuit was filed 
January 17, 1975? 
A I do not think I was aware at that time of the exact 
date it was filed. I know now that was the date it 
was filed. 

Q Did FMI at the date they asked you to conduct 
this foreclosure, from March 4, 1975 to March 28th, 


advise you that they had been served in the Rankin 


ne 
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A In a broad sense of the use of the word foreclosure, 
yes sir. 

Q Did you receive any kind of title report at all 
in connection with this property prior to the time you 
sought foreclosure on March 4, 1975? 

A At some point in time after we originally were 
employed and before March 28th, Mr. Shows examined the 
record relating to this property and ascertained what 
lien notices had been filed and what stop notices had 
been filed. 

Q A construction lien notice had been filed by 
Camelia Builders, Inc. and Farnale against Camelia 
Bay Corp. on October 28, 1974, had it not, Mr. Young? 

A Yes, sir, for $100,734.68, and it was refiled on 
November 5, 1974, I know not why. 
MR. KRASNOW: Excuse me, your Honor, just so 
that it is clarified in my own mind: in terms of 
Mr. Hubbard's question as to the respondents’ 
purported lien against the property, it is not 
clear in my mind what relevancy that has to the 
issue before you. : 

THE COURT: I don't either, but I am allowing 

him to put it in and we will see what he is driving 


at. I will give him leeway to see what he is 
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Young-cross 48 
ss driving at. 

You have brought « serious charge of contempt, 
and you are asking me not only to find him in con- 


i 

s| tempt but to punish him to whatever extent I am 
| permitted to and also to impose costs on him as a 
| 


result of the alleged contempt. Now, I am not 


going to be very strict in my ruling here so as to 
9 | foreclose him. I want to give him every leeway to 
Io explain what happened here so when I do make a 
ni ruling I will have all the facts before me. 


The charge you make is 4 very serious one. 
I do not take it lightly and I will not exc lude 
things so I rule it on a simple technicality. 
MR. HUBBARD: Thank you, your Honor. 
CROSS EXAMINATION 
CONTINUED BY MR, HUBBARD: 

Q That same affidavit that you have just 
mentioned, Mr. Young, which was obtained by your nstociats, 
also shows -- 

MR. KRASNOW: Excuse me, your Honor, I have 
not seen a copy of this affidavit. 

MR. HUBBARD: It was offered into evidence at 
the start of theproceedings, your Honor. It is 


an exhibit in the Mississippi lawsuit. 
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Young-cross 50 
cross EXAMINATION 
CONTINUED BY MR. HUBBARD : 

Q Mr. Young, on the hearin. ©! March 26th in 
the Southern District of Mississippl did you offer into 
evidence two affidavits signed by John Howard Shows? 

A Yes, sir. 

Q And you have just now handed me two carbon 
copies of affidavits which have been executed and they 
have been previously marked D-2 and D-3; are those copies 
of the affidavits that you offered at that hearing? 

4 Yes sir, and those are identical. 
MR. HUBBARD: Now I show them to counsel. 
MR, KRASNOW: No objection, your Honor, subject 
to our standing objection to the whole thing. 
THE COURT: Mark them. 
(Two affidavits referred to marked in evidence 

as Defendant's Exhibits Ael and A-2.) 

Q Mr. Young, referring to the affidavit of Mr. 
Shows marked Exhibit A-2, the item C shows a stop notice 
filed, lis pendens, by Brent's Nursery, does it not? 

A Yes, sir. 
Q And there is another gimilar notice on behalf 


of Gulf States Inc. in the amount of $22,165, is there 


not, sir? 
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| ry Yes. 

Q Do you know who filed those notices, Mr. Young? 
4 A Yes, sir. 

Q Who was that? 


A Mr. Scanlon, my partner. 


7 | Q Subsequently, on or about March 18, 1975, 

did you have occasion to file in the Rankin County lawsuit 
No. 8343 a Plea and Abatement? 

A Yes sir, I believe it was forwarded on the 17th 


1); and served upon Mr. Crockett on the 17th -- I don’t know 


what date it was actually docketed by the clerk. 
MR, KRASNOW: Excuse me, your donor. Was 
that March 17th in the Circuit Court? 
THE WITNESS: That's right. He said March 18th. 


That is probably the date it was filed by the clerk. 


MR, HUBBARD: I would like to offer into 
evidence the entire transcript of the Rankin County 
lawsuit, your Honor, and I show it to counsel. 

THE COURT: Which lawsuit would this be? 

MR. HUBBARD: This is the suit to foreclose 


-= the mechanic's and materialmen's lien filed in the 


MR, KRASNOW: Your Honor, may we g0 off the 


ae record? 


u : State Court on January 17th. 
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Young-cross 54 
would refer you to page 4 of the complaint. 
THE COURT: That is what I think is the gist 
of the contempt action, the contempt by action 
brought for this particular relief, 1, 2, 3 and 4. 
MR, KRASNOW: Yes, your Honor, plus the action 
taken in connection with the suit by the respondents, 
THE COURT: What they did followed in con- 
nection with it, but actually the commencement of 


an action that is stayed by Rule 11-44. Actually 


the point of the commission of the offense is the 
institution of an action. 

MR, KRASNOW: Yes, your Honor. 

THE COURT: I note this, one of the things that 
they are seexing in their action is to vacate an 
order of this court. 

MR. KRASNOW: Yes, yor Honor. 

THE COURT: It is an interesting point to raise 
especially by people who say that they did not 
tnow of an action instituted here in New York under 
the Bankruptcy Act. 

MR, KRASNOW: And that they did not know there 
was a stay order. 

THE COURT: All right, let's go ahead. 


MR. HUBBARD: These lawsuits being offered, 
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i 
2 | show title to this real estate is in Camelia Bay 
3 | Corp. and not FMI and, in fact, the only interest 
ui] 


} 
_ Camelia Bay Corp. has is a leasehold estate, and 


it is on the leasehold that FMI held a Deed of 


6 | Trust lien or mortgage, and it is on that Deed of 
7! Trust lien or mortgage that they foreclosed after 
8 the institution of the lawsuit. 

9 | MR, KRASNOW: Your Honer, I still do not quite 


see the relevancy of that. They commenced the 
11 lawsuit against FMI. As of this Stage FMI had 
title to the property and we would certainly concede 
3 that prior to the foreclosure sale we did not have 
title to the property, that we had a First Deed of 
Trust, rather, a lien by Deed of ‘Trust against the 
property, 
THE WITNESS: On the leasehold. 
MR. KRASNOW: On the leasehold, your Honor. 
MR. HUBBARD: Well, they may concede they had a 
First Deed of Trust, your Honor. I concede their 
Deed of Trust is subordinate to the mechanic's 
and materialmen's lien of my clients. 
a MR. KRASNOW: Your Honor, that, again, is an 


-+ issue that I do not think is before the Court. 
23 


THE COURT: I will sustain the objection, 
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MR. HUBBARD: Thank you, 

At this time, your Honor, I would re-offer 
the lease so that the Deed of Trust way be more 
meaningful with the lease. 

THE couRT: I do not see the materiality but 
we will allow it in. I am giving you all the leeway 
you want. 

(Lease referred to marked in evidence as 
Defendant's Exhibit D.) | 

THE COURT: I do not think I am called upon 
to decide whether their foreclosure is defective, 
whether they complied with Mississippi law in 
foreclosing the property. 

I am called upon to decide whether somebody 
had a right to start an action against them in 
Mississippi in spite of the Chapter XI pending here 
with an automatic stay. 

All the rest is immaterial or irrelevant and 
I am receiving it so when you brief me on it if I 
decide it is relevant I will have it before me. 

At least if I am appealed then the Court above won't 
have to remand it if they have the papers before 


them. 


MR. HUBBARD: I appreciate it. 
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2 |i a large lake or reservoir and it controls all the property 


; 3 on the perimeter of the lake and all the property is 
a | 
‘) leased -~ all the developments, residential or otherwise 
5 | is leased and this is a lease from the Pearl River 
| 
é | 


Valley Water Supply District to the Camelia Bay Corp. 
? || for the project, and this is the leasehold on which FMI 
8'| held the First Deed of Trust that he introduced. 

+i Q Mr. Young, did you file any pleading of any 

kind in the Mississippi lawsuit in the Federal court? 

- ges No sir, didn't have time to before the hearing in 
>| Meridian and we have not been directed to file anything 
i>: dn it yet. 

9) Did you apply to the dssissippi Federal Court 
for an oréex staying the respondents in this cause 
from continuing their prosecution of that lawsuit? i 
A No. 

Q All right. And if your answer to that is no, 
can I then reasonably assume that no evidentiary hearing 
was conducted in connection with any such application 
since none was made? 

vo A No application was made. There had been no hearings 
held except the one in Meridian, no further proceedings 
except the filing of your bond and your brief, and my 


request for additional time to file my brief. 


4-/ 
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Camelia Builders Inc. and Farnale in Rankin County, ya 


3°. Cause No. 8343, filed January 17th? 


4 i MR, KRASNOW: Objection, your Honor. 

| THE COURT: Is that the suit -- 

6 | MR. KRASNOW: The State Court action. 

7 MR. HUBBARD: May it please the Court another 
8 matter involved in the Federal lawsuit is that 

9 3 we want to show that Fidelity Mortgage Investors 


was in default under ite obligation giving rise 
{1 to this Deed of Trust at the time of the attempt 
a to foreclose on the Deed of Trust. 
13 MR, KRASNOW: Your Honor, I don't see the 
relevancy to the issue. 
THE COURT: I don't either, but I will let 
it in. 
Q What precipitated that laweuit, do you know, 
Mr. Goodale? 
A Well, what lawsuit are we speaking about? 
Q The Rankin County lawsuit. 
A Against Fidelity, against the owners and the lenders, 
-- is that correct? 
Q Yes. 
A Well, it was precipitated by the fact that: we had 


not been able to get paid. 


on “2d 
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MR. KRASNOW: Your Honor «= 


| 

| THE COURT: You have your objection. The ; 

| ( 
| same ruling. . ie 


| 
MR. KRASNOW: With respect to this particular I 
question I do not believe the witness is in a 


position to be able to respond to the question as 


to whether or not FMI advanced funds. This is 


f not the best evidence, 
10 | THE COURT: If he knows. 


MR, KRASNOW: It is not relevant and it is a 
leading question. 


question is whether or not he knows, 


THE COURT: Do you know whether they advanced 
funds? 


c THE WITNESS: Your Honor, I have been in their 


a offices a number of times to seek some sclution to 
this money problem so I do know they were in fact 


advancing the money. 
MR, KR ASNOW: Whose offices? 
THE WITNESS: Fidelity Mortgage Investors in 
Jacksonville, Fla. 
Q WL1l you, Mr. Goodale, tell the Judge whether 


Or not you have had occasion to call Fidelity Mortgage 


t , MR. HUBBARD: Excuse me, your Honor, the 
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Investors concerning paymente on this contract? 
A Yes sir, during the job before it was closed dow 
the last time, about 100 times. 
Q And did you call Jacksonville, Fla. or did 
Jacksonville, Fla. call you? 


A Well, we had calls from Jacksonville, Fla. from 


Fidelity, but we also called Jacksonville, Fla. That 
ig the only place I have any recetlection of ever 
calling Fidelity Mortgage Investors to speak about this 


problem. 


Q Do you know where the home office of Fidelity 


Mortgage Investors was located ? 


A In Jacksonville, Fla. 


Q When was the last time that you had occasion 


to communicate with Fidelity Mortgage Investors in 
Jacksonville, Fla.? 


A I cannot give the exact date but my judgment, I 


would say, some time in September of 1974, 

Q Were you ever advised, Mr. Goodale, either 
Personally or as an officer of Farnale that Fidelity 
Mortgage Investors had filed a Chapter XI, a petition 


in Chapter XI for an arrangement, No. 75-B-154, in the 


United States District Court for the Southem District 
Of New York? 


Goodale-direct 70 


tw 


| 

| A The Houston area Wall Steeet Jovrnal had on the 

3 | front page of its January 31, 1975 edition four lines -- 
| Y still have the paper -- and it stated chat Fidelity 

5 Mortgage Investors was seeking bankruptcy. There is 

! more than one FMI, there is a First Mortgage Investors 

| in Miami, Fla. 

8 Q pid that report or article tell you in what 

9 ! court or what jurisdiction FMI had brought its 

‘0. Chapter XI arrangement proceeding? 

A It did not even state it was a Chapter XI. It 


stated it was -- 


to this testimony. 

THE COURT: Sustained. 

Q Other than the newspaper article that you 
read in the Wall Street Journal about FMI, and the 
temporary restraining order and order directing the 
respondents to show cause why they should not be judged 
guilty of civil contempt that you received in this 
proceeding, have you received any other notice from the 

Hs lawyers for FMI or from this court advising you of the 
=3 existence of the Chapter XI proceeding? 


“4 A Well, I believe in Meridian, Miss. that Mr. Young 


uw 


had an article that was quite lengthy that he presented 
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to me and asked me if I had not seen this article. . 
3 Q Had you seen it? 
A Not until that time, no sir. 
5 | Q Had you received any notice from the United 
states District Court for the Seuthern District of 
New York other than this order telling you to be here, 
advising you of the existence of this Chapter XI 
proceeding? 
A No sir, I had not. 
“t Q Do you know whether or not Farnale Inc. ever 
received some kind of a written notice, postcard, or 
letter, or something, from the law firm of Weil, 
Cotshal & Manges advising of the existence of this 
Chapter XI proceeding, Mr. Goodale? 
A Well, at this time or at what time? 

Q Let's say prior to April 1, 1975. 
A Well, the only thing I have seen prior to 
April 1, 1975 is the papers, some of the papers relating 
to the suit in Mississippi on March 26, 1975, but no 
notice formally from the law firm that I know of. 

Q Has your legal counsel ever advised you prior 
to March 28, 1975 at 9:40 a.m. that this Chapter XI 


proceeding was pending in this court’ 


A I have no recollection of it. 
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Q Will you tell the Judge, please, whether or not 
it is licensed to do business in the State of Mississippi 
A Yes sir, it is. — 

Q will you tell the Judge whether or not it 
is licensed to do business in any other State? 

MR, KRASNOW: Your Honor, objection. 
THE COURT: Sustained. 
MR. HUBBARD: I pass the witness. 
MR, KRASNOW: May we have a morent, your Honor. 
THE COURT: Yes. 
{Discussion held off the record.) 
CROSS EXAMINATION 
BY MR, KRASNOW: 

Q Mr. Goodale, with respect to Farnale Inc., 
you are the president, I believe you so testified? 
A- Yes, sir. 

Q Will you please name the other officers of 
that company? 

A You want officers? 

Q That is correct. 

A There is a gentleman by the name of Nelson Bogle, 
Mitchell Worley. 
Q W111 you please state what office they hold? 


A Most of these individuals are vice presidents, some 


47 


9 


+t 
-- 


Goodale-cross 79 


are also assistant secretaries and that sort of thing, 
put generally speaking most of them are vice presidents. 


Q Will you please continue? 


A 3.W. Marsh, Nick S. Goade, and he I believe is 


the treasurer and vice president. 


now, we have had resignati 


1 don't k ons and I don't 


know who the corporate secretary is at this point, but 


that I believe Velma H. Goodale is 


I am going to state 


the corporate secretary. Again I say with that 


n because there have been some resignations. 


reservatio 


Q Can you repeat the name again? 


A Yalma H. coodale. 


ye any relationship to you? 


Q Does she ha 


A She ia my wife. 
Q Could you please name each of the directors 
of the company” 


Mr. Bogle, Mr. Marsh, Mr. Worley, Mr- Goade, and 


1 believe there 4g one other but I do not know who that 


one 18. 


Q Do any of these individuals have any relation- 


ship to you? 


ko Mey. Be 


Q Can you please name all the stockholders of 


the ec ompany? 


4-§ 


Goodale-cross 80 


MR. HUBBARD: I object to that, your Honor, 


and my motion fer protection that this is a very 
“ complicated -- there are some very complicated 
5 litigations in the State of Texas concerning this 
6 but I will have no objection if he is asked whether 
; or not he is a stockholder, but beyond that I 
2 really have to object. 

THE COURT: I will sustain you. 
Q Are you a stockholder of the company? 
A No, sir. 

_ Q Is your wife? 

Q Is she a majority stockholder? 

MR, HUBBARD: I will object to that too, your 
Honor, for the same reason. 

THE COURT: Overruled. 

Q Will you please answer the question? 

MR. HUBBARD: I object for the further reason 
that majority stockholder is a question of law or 
what constitutes majority. 

THE COURT: I do not believe so. He knows 
what it means. 

Is she holding the major part of the stock? 


THE WITNESS: Yes, sir. 


| ss 
f a A Yes, sir. 
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Q You indicated you are the president; are you 
the chief executive officer? 

A We do not have such a title. I am the president. 

THE COURT: Who runs the company? 

THE WITNESS: Well, I think I pretty well 
call the shots, your Honor. 

Q I believe you testified before that as 
president of the company you are familiar with litigation 
involved with Farnale? 

A I generally know about the litigatim. I am not 
legally trained and I don't know ~- 

THE COURT: You said your lawyers would not 
bring a suit on your behalf unless you ‘mow 
about it. me 

THE WITNESS: Sir’ 

THE COURT: Certainly your lawyers are not 
going to bring suit against some third party 
unless you know about it. 

THE WITNESS: Well, I think it is a fairly 
broad statement -- 

THE COURT: Would you allow your attorneys 
to bring suit against anybody that they pleased on 
your behalf without consulting you? 


THE WITNESS: Well, your Honor, in the 
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construction business when you have 4 problem with 
an individual and you discuss 4t with your 
attorney there are some times required several law- 
guits. Now, I do not specifically discuss each of 
those times. I ask the attorney to 8° do something 
about my problem. I am not trying to be evasive, 
your Honor, but that is my best answer. I cannot 
tell you anything ‘more than that. 
Q Mr. Goodale, I recall your testimony 18 that 
you read an article in the Wall Street Journal, the 
Houston division, which said that an entity known a8 
FMI filed @ Chapter XI petition, ig that correct? 
A No sir, the article that 1 read made reference to 2 
bankruptcy. It did not indicate whether it was 4 
Chapter %> Chapter XI oF whatever it might have been. 
It just made reference that it was four Lines. 
Q Do you recall testifying at 4 hearing in the 
“ississippl District Court action on March 26, 1975? 
A Yes sir, we talked about the article with Mc. Young. 
Q Do you recall being asked the quest ion: 

"Q - Mr. Goodale, did you know that Fidelity 
Mortgage Investors was in bankruptcy?" 

And you responded: "7 read an article in the 


Wall Street Journal dated January 31, 1975 which 


ae 
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indicated that was the fact. 1 believe it was 
some type Chapter XI proceeding. I am not 
exactly sure of the date but that is within a day 
or so of the actual date." 


Did you so testify? 


A Now, you should read some more, I stated -- 


Q Mr. Goodale I asked the question: do you 
recall ths question being asked and that response? 

MR, HUBBARD: 1 think we ought to put the 
record <-- 

THE COURT: You can put the rest of the 
record in when the times comes. You know the 
Rule. He can read part of the record and you have 
a right to complete it. 

MR, HUBBARD: Thank you. 

THE COURT: Go anead. 

A (Continuing) Do you have the transcript? I do not 
nave a copy of it. I will take your word for it, yes sir. 

MR, KRASNOW: Thank you. 

Q Mr. Goodale, you indicated before “hat 
subsequent to the reading of that article you did not 
consider at all the article, you did not discuss it with 
any of your attorneys? 


A What article are we speaking about? 


SL 
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Q We are referring to the article that appeared 
in the Wall Street Journal on January 31, 1975 in the 
Houston edition. 

A The Courier? 

Q Yes. 

A The question is did I discuss this with any of the 
attorneys? 

Q With any of your counsel? 

A I would have to say that I probably made a comment 
to Mr. Hubbard that I had noticed something in the paper 
referring to FMI, but a discussion, I don't actually 
have a recollection of it. 

Q When you say FMI, do you recall whether you 

used those initials? 
A I probably would have said Fidelity Mortgage 
Investors, but I may not have. I don't know. There are 
FMIs and we have done work for both of those firms. 
Q referring again to the transcript of 
March 28th <-- 
MR. HUBBARD: I object, your Honor. There is 
no transcript of March 28th. 
MR, KRASNOW: Excuse me, March 26th. I 
apologize. 


Q Do you recali being asked the question: 


wo 
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"Q = Mr. Coodale, did you discuss the bank- 
rupt’s status as “he defendant in this proceeding 
with the attorney for your company? 
", + No sir, I don't believe I ever sat 
down and discussed it other than to say possibly 
the Fidelity filed a Chapter 8 Tg 
Do you recall that answer? 
A You are reading from the transcript and I have to 
take your word for it, yes sir. 

Q I believe yourtestimony earlier was to the 
effect that you do not recall receiving any papers which 
in any way reflected that this Chapter XI petition was 
filed, any paper other than the Wall Street Journal 
article, is that correct? 

A No. I think the question was from a law firn, 
weil, Gotshal, whatever the neme of the firm is. 

Q Do you recall receiving any papers from any 
other law firm other than Weil, Gotshal & Manges? 

A I believe the only papers I have received is in 
connection with this hearing. 

Q Did you at any time receive any papers from any 
law firm with respect to the Mississippi action which 
reflected that FMI had filed a Chapter XI petition, 


in either the State Court action or the Federal Court 


SH 


Ea a ee 


an 


~2 


vam hh 
aA Fra ANFIiewe if ; % 
ee ae 


Goodale-cross 

action? 
MR. HUBBARD: Your Honor, I do not follow the 
question. Can we have it repeated? 
MR. KRASNOW: T asked the witness whether or 

not he had received any papers from any law firm 

in either the Mississippi State Court action wr 

in the Federal Court action which in any way 

reflected that FMI had filed a Chapter XI petition. 
A Counsel, I did receive some papers from Mr. Crockett|'s 
office who represented Mr. Yelverton in the State action. 
Generally speaking they did send copies of it but I 
just cannot say ~~ if you have sor* apers -~ 

Q Do you recall whether or not you saw the 
Plea and Abatement which was filed by FMI counsel in 
the State Court action? 
A I believe I saw that in Jackson, Miss., and I 
ultimately received a cOPpy of it after this hearing also, 
I believe. | 

Q Waich hearing? 
A After the one in Meridian, Miss. I might have 
geen a copy of it on my desk just prior to that because 
I don't even remember the date of the Plea and Abatement, 
or whatever you call it. 


Q Referring again to the testimony which you 
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gave on the March 26th hearing, de you recall being 

3 { asked the question: 

4 "Q - You were aware a Plea and Abatement 

5 jj had been filed based upon the bankruptcy of FMI, 


6 | were you not?” 


3 


ae And you responded: "Yeo sic I got a copy ey 
8 of Mr. Scanlon's plea probably the first of 

this week." 

10 i Do you recall whether that was your answer? 
11 | A I am sure it was, yes sir. 

e: : MR, KRASNOW: Your Honor, I believe that 

13 hearing was on a Wednesday so it would have 

oe been the 24th. 

Be: MQ, HUBBARD: Judge, I really object to 

1¢ 3 this line of questioning. We offered a copy cf 


the Plea and Abatement. We offered that into 


1s evidence ond that is an exhibit to our complaint 
> 2 if the: 8 any question about that. 


- I object to the relevancy of this line of 

zk questioning. 

riba MR, KRASNOW: Your Honor, Mr. Goodale testified 
on direct examination that he knew nothing about 

24 the FMI Chapter XI petition, knew nothing about 


25 it until we had served him with the application. 
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I believe that this testimony goes directly 
to that issue. 

MR. HUBBARD: If it please the Court, the 
Plea and Abatement will speak for itself and this 
Court can determine from that whether or not 
Mr. Goodale has knowledge of this proceeding. 

It is our position that the unverified Plea 
and Abatement, containing ©° exhibits or attach- 
ments thereto, and failed even to advise the 
cause number of this proceeding was simply not 
sufficient notice. 

The Court, of course, will decide that 
question before this proceeding is done. 

CROSS EXAMINATION 


CONTINUED BY MR. KRASNOW: 


Q Mr. Goodale, at the hearing held before the 
District Court in Mississippi on the 26th of March, 
did you sit in that courtroom at the time the argument 
was held before Judge Nixon? 

A Yes, sir. 

Q Did you hear the attorneys argue the point 
concerning the FMI Chapter XI petition and the effect 
of Rule 11-44 on the lawsuit commenced on behalf of 


your company in the District Court? 


SF 
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A I don't remember the Rule that you speak of. I did 
hear the argument. I think I have said already that 
the papers relating to that hearing in the District 
Court, I mean in the U. S- Court in Meridian, IL had 
seen those, I said except those papers. 

Q prior to the commencement of that proceeding? 
A prior to the March 26th hearing. I think I said 
except the papers relating to that. 

Q which papers are you referring to? 
A Well, you mentioned that Plea and Abatement and 
that was one of the papers, that I referred to at that 


time. 


Q And you say you saw that prior to the 


March 26th hearing? 


A IT think I tried to make that statement. Of course, 


you can check the record. 
MR, KRASNCW: That is all, your Honor. 
REDIRECT EXAMINATION 


BY MR. HUBBARD: 
Q Mr. Coodale, will you tell the Judge, please, 


what is a Chapter XI petition in arrangement? 


A No sir, I have no idea. 


Q Will you please tell the Judge what is a 


Rule 11-44? 


5 
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pending in the United States District Court for the 
Southern District of New York? 

A Right now? 
Q Yes. 
A Yes six, I am very much aware of it, 
Q Will you tell the Judge, please, when you 
first became aware of that fact? 
A It was some time after we filed a suit in Meridian, 
Miss. to try to protect our lien on the property, that 
we were trying to collect money. 
Q Do you know whether or not Camelia Builders ei 
received a notice on or about or subsequent to 
February 28, 1975 from this court advising of the 
meeting of creditors in this Chapter XI proceeding? 
MR, KRASNOW: Your Honor, counsel is asking a 
number of leading questions and at this point I 
must object. 
THE COURT: What did you ask? 
MR, HUBBARD: I asked whether he knows or not. 
THE COURT: He can answer. 
A No notice to my knowledge waa ever received in 


February. 


Q How about the first week or two in March 
of 19757 


| — — 
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| A My first knowledge of Fidelity Mortgage Investors 
| being in bankruptcy, in what is Chapter XI, of which I 
4 have had explained to me gince that time, was when we 
5 | got -- after we Filed a suit in Meridian trying to 
" protect that lien, is what the attorney told me. 


Q Did you personally ever receive notice from 


8 this court advising you of the first meeting of creditors 
9 
10 & No. 


| THE COURT: He said no. 
| 
\ 
| 
| 


| Q Do you know whether or not Camelia Builders Inc). 
a] ever received notice from this court advising that all | 
| lawsuits were stayed and that the filing of the 

a Chapter XI proceeding operates as a stay from the com- 

15 mencement or continuation of any court proceeding? 

16 |l A Mr. Hubbard, I received a phone call -~ 48 a matter 
17 jl of fact I answered a phone call to New York on Friday 

ai after our Wednesday -- I was in court in Jeckson on 

19 || Wednesday, I could not go to Meridian. On Friday I | 
20 had a telephone call that was left to me in New York 

1.1 and they said something about I was getting some papers 

32 | about being in contempt of court regarding Chapter XI. 

23 |i I asked them if they had phoned my attorneys and 

a4 advised them because I was physically on a construction 


project site and I was returning phone calls from the 
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day before. They called my office in the late afternoon 
and I returned the call some time Friday. That was 
when I got ss of this, that they said I was being 
mailed a summons which I received and eee cold me to 
be here four o'clock yesterday afternoon, and that is 
why I am here, 


Q Would that Friday have been about March 28,197 ? 


A If it was Friday after the Wednesday that I was in 
court in Jackson, that would have been the date. 

Q Were you in court in Jackson, Miss. on the 
same Wednesday that Mr. Goodale went to Meridian, Miss.? 
A Yes, sir. 

Q Does March 26, 1975 ring a bell for that 
Wednesday? 

A Yea sir, I was on the stand for six hours. 

Q Then the first notice that you nad of this 
proceeding, this Chapter XI proceeding came on a Friday 
following that Wednesday? 
A Yes, sir. 

MR. HUBBARD: I pass the witness. 
CROSS EXAMINATION 
BY MR. KRASNOW: 
Q Mr. Yelverton,’ in what capacity are you 


employed by Camelia Builders? 


o/ 


= 


Yelverton-cross 96 

A President. 

Q What was the purpose of the incorporation of 
chat entity? 
A It was for the purpose of forming a corporation 
which had no labor agreements to enter into a residential 
type project, which the Camelia Bay project: was, and 
Camelia Builders Inc. has no union contracts that is 
a non-union type of operation. 

Q So it is solely with respect Co this particular 
project? 
A That's right. That is the only project Camelia 
Builders Inc. ever entered into. 

Q With respect to the action which was com 
menced in the State Court of Mississippi in January 
of 1975 by Camelia Builders Inc., did you have any 
discussions with anybody with respect to that action 
prior to its being tried? 
A Yes, my joint venture partner over there. We filed 
a lien on the project, and we were told by counsel that 
in order to perfect your lien you had to file a suit Y 
within a certain period of time. : 

MR. KRASNOW: Will the record reflect that Se 
the witness is pointing to Mr. Goodale. 


Q With respect to all legal watters in which 
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Camelia Builders would be involved would you be the 


individual who would be familiar with that? 


' | 

k ) 
; ‘ A As well as I can with matters of law which I had 
r 5 || counsel for. | i 
é 

: 

A 

di 

fl 

a 


Q Who is your counsel? 
A Mr. Crockett. 

Q You had discussions with Mr. Crockett prior 
to the commencement of the State Court proceeding? 
A Yes. 

Q Did he discuss that proceeding with you at 


all during the course of that proceeding? 


A No, only whatever is necessary. I am not an 


attorney and we filed a lien and as a matter of fact 


| 3 
15 | he filed a lien for us. I executed the lien on the j 


property. He told me that we need to file suit to 


—, 
~] 


protect the lien and we filed suit to protect the lien. 


That is what I am told. 


Q Did you have any discussions with anybody prior 


to the commencement of the Federal District Court action ‘s 


o 


with respect to that action? 


Lod 
OQ 


MR. HUBBARD: I am sorry, I do not understand 


the question. 
MR. KRASNOW: I will rephrase it. 


.Q  .Did you speak to anyone prior to the commenc 
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by Camelia Builders and Farnale Inc. of the District 

3 | Court action? 

A Are you talking before Judge Nixon? 

| Q Before Judge Nixon with respect to that action? 
MR. HUBBARD: Excuse me. I want to interpose, 
if I may, your Honor, because I have not had a 
chance to talk to Mr. Yelverton, and I believe he 
should be advised that he has a right not to 

10 | disclose any transaction that has taken place with 


| his counsel. 


7 wo 


12 | Now, Mr. Goodale has willingly waived that 
3 | in order to assist thie Court in making its 

4 i determination, but Mr. Yelverton should be made 
‘5 | aware he may waive it or he has a right not to 


6 disclose any transactions that took place with 


< Re 


17 : his lawyer. 
18 |; MR, KRASNOW: I am not asking him the nature 
19 | of any discussion. I am asking whether or not 


20 he had any discussions. 


2 3 A I am sure we talked about it because we had to 
23° decide whether Mr. Goodale would go to Meridian. I waé 
subpoenaed in court in Jackson. 


as Q Will you please name the parties with whom you 4 


k 
i 
L 
i a. THE COURT: That is allowable. 
b 
i 
J 
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discussed that Federal action? 
A Mr. Crockett, and Mr. Phillipe, and I believe Mr. ; ¢ 
Hubbard and I believe Mr. Goodale was present there. 5 

Q Will you please identify Mr. Phillips? : 
& He is with the law firm of Perry, Phillips, 


ee 


Crockett & Morrison in Jackson. ie 

Q When did those discussione take place? 
A That Wednesday morning. 

Q Prior to the commencement of that action? a 
& We had to be in court in Jackson at what time, ten | * 
o'clock -- and I believe it was a hearing before Judge | 
Hixon at what time -- one o'clock, and it was some time 
between nine and ten o'clock on Wednesday norning. 

Q And that a ‘the first time that you discussed | :. 
that Federal court action with anyone, with any counsel % 
that Wednesday March 26th? 

A Well, I am not trying to be evasive but I want to 
be specific and honestly do, and this Federal court a 
action could have been mentioned the day before. Mr. i 
Crockett and Mr. Hubbard were telking about ‘this matter ’ 
and I was brought in or tried to keep informed of what : 
was going on, the sequence of events that were happening |. ‘ 
that week and I was primarily concerned with appearing i 
in court on Wednesday worning at ten o'clock. 


OS : ay souk 
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Q Did you know that that Federal court action 
would be commenced prior to that Wednesday? 
A Lf it was discuised in my presence -- 


MR, HUBBAR|: I object, your Honor. The record 


clearly shows tie action was not commenced on 
Wednesday. The/question is obviously designed to 
trick the witnets. 


MR. KRASNY \ Your Honer, I take issue with 


k 
%, 


that. We — trying to trick the witness at all): 
your Honor. {All we are trying to do is determine 
when the wi/ness first became involved in discussion 


relating t) that Federal court action. 


THE (Aunt: This does not require a speech. 


Pe ors 


15 ! A It was i/-ther Tuesday or Wednesday. Again, I am ts 
16 not trying f be evasive. In the scope of everything 4 
17 that has hi pened you are asking me to pick out a 

i8 specific ube there and I just -- : 
19 | vA president of Camelia Builders you would be 

20 the idivid al who authorized the commencement of vic 

¢ 21 | Lasuite? : A. : . 

22 / A Yes. \ H i 
23,4 Q Dd you authorize either Mr. Crockett or Mr. | 
iy Hubbard to commence that lawsuit? ; 
ps | A I will have to assume responsibility for oe seston r 


fl bt | + EST CATE 


“sommenan AM 


1 =r ee 
} 
. Q Is the response yes or no? 
3 A Yes, I have to assume that reeponsibility, yes, I ats 


4 MR, KRASNOW: Your Honor, I have no further + $ 


La 


‘ 


5 questions. 
6 || REDIRECT EXAMINATION f 
7 BY MR, HUBBARD: ' | 
8 Q Mr. Yelverton, what was the nature of the 

9 lawsuit that you were attending in Jackson, Miss. at Is 


10 10:00 a.m. on March 26th? 


eal a MR, KRASNOW: Objection, your Honor, I do not 
| see the relevancy. I had not asked the witness 
| anything about the case in Jackson. I believe Mr. 
Hubbard asked oe 

15 TRE COURT: Oh, let's get on with it. ‘ 
Q What was the nature of that lawsuit? , 


| A There were some contractors who were suing us 


: | trying to collect some money that they say would be 

| there on this particular project and the nature of it is, 
20 as I understand it, as to whether our contract with them, | 
21 the wording of our contract as we understand it or as . 
22 they understand it. 


MR. HUBBARD: I pass the witness. 


i] 
ke 


— 


MR, KRASNOW: No questions. 


25 (Witness excused.) 


/ 
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i THE WITNESS: It is in evidence and it speaks 
3 | for itself. 
THE COURT: The complaint is in evidence. 
5 1 THE WITNESS: The whole record is in evidence. 
6 | THE COURT: You will be repeating it. 


E | 
a 7 THE WITNESS: Thank you, your Honor. 


8 | Q Mr. Hubbard, please tell his Honor when that 
9 lawsuit was filed’ 
10 A The lawsuit was filed January 17, 1975. 
11 Q Do you know whether or not FMI was served in 
12 | that lawsuit’ 
13 A yes air, the record reflects that FMI was served on 
i4 : or about January 28, 1975. 
g 15 | Q Do you know how they were served, Mr. Hubbard? 
16 | A Yes sir, they were served by serving the Secretary 
t 7 of State in Mississippi and subsequently in Jacksonville, 
4 12 "Fla. | 
. Q Do you know why they were served in Jacksonville, 
§ 20 | Fla.? 
r 21 A Yes sir, that is the home office of FMI and that 
4 22 office is reflected on correspondence in my file. 
i 23 ; MR, KRASNOW: Your Honor, I have yo object to 
é 24 this testimony. It ig totally irrelevant. 
: 25 THE WITNESS: Excuse me, your Honor. The 


= we sf Le 


when we had the notice in the Wall Street of the 
FMI Chapter XI New York, and their Plea and snaceneh, 


we still don't know that that is the FMI that we 
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2 purpose of this testimony is to show that even 


Fla. 
Now, we don't care if FMI wants to come to 


have dealt with because our FMI is in Jacksonville, 
New York to file their Chapter XI, and I think if 


{ 
| I had a bankruptcy I would be honoxed if I could 
11 | be in this court, but the point is that FMI that 


we know is in Jacksonville, Fla. and we have dealt , 


| had our first dealings in March of 1972 -- 

| THE COURT: Go ahead. I will overrule the 
6 objection. 
17 | THE WITNESS: Thank you. 

A (Continuing) -- And a multitude of correspondence 
| in my file shows that to be their address. 3 


THE COURT: Did you have any communications 


| 
21 | with them in New York? 
| THE WITNESS: No sir, none. 
| Q When did you next hear of FMI? 
| 


A Around the end of January 1975 or the first of 


: 

i 

8 

: 
4 
f 13 with them since the summer -- well, actually we 
' | 
Ei 

E 

i 

E 

f 

c 


25 February 1975 I became aware of a small article that 


i of 
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appeared on the front page of the Wall Street Journal. 


| 
| 
i 
3 | Q Please tell the Court whether or net you know 
| that FM was in Chapter XI by the lst of February 1975? 
A I do not. 
Q Please tell the Court why you don't know that 


FMI is in Chapter XI when you read it in the Wall 


A No. 1 because the bankruptcy -- 
MR. KRASNOW: Excuse m@,your Honor. If the 


| 
| 
| 
! 
| 
8 | Street Journal? 
: 
{ 
| witness is going to refer to the Wall Street 
| 


ee Journal article, that is the best evidence as to 
13 | the contents thereof, 
; “4 : THE WITNESS: I do not have the article, your 
. b si Honor, and it may be in my clients’ possession. 
ie : 16 Do you have the article with you, Mr. Goodale? 
3 17 : MR, GOODALE: No, I do not. 
: 18 THE COURT: Go ahead. 
a 15 os (Continuing) -- That makes reference, as I understo 
: % ic it, to a bankruptcy in New York. 
4 e 71 : : THE COURT: I would ask counsel to get me a 
bs i 27 : copy of that article in the Wall Street Journal. 
i 23 | MR, KRASNOW: Yes, your Honcr. 
° 24 THE COURT: That would be deemed marked in 
: 25 evidence as a Court exhibit. | 
" ! 70 . 


with two quick questions to make my record on that 


a 12 es SG 
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E 2 (article in the Wall Street Journal referred 
; 3 to to be deemed marked in evidence a8 the Court's 
i 4 Exhibit.) 
| e 5 A (Continuing) -- No. 2, I am not impressed by the 
a 6 articles I read in the Wall Street Journal -- 
. 7 THE COURT: Ctrike that out -- whether you are 
L 8 | impressed with it or not. 
i % | THE WITNESS: Yee sir, but the reason I offered 
10 | that is to show my good faith in whether I relied 
e 11 | or not relied on the notice in that exticle. 
E 2 THE COURT: I won't allow it. If you chose not 
13 | to believe it that is your problem and that is not 
( 14 | this Court's problem. 
. 15 THE WITNESS: Yes sir. May I have an opportunit 
| 


point, your Honor? 
THE COURT: No, I won't allow you to go any 


\ 
i] 

19 | further on that. 
{ 


20 | THE WITNESS: Thank you. 

2 Q After you had read the warticle in the Wall 
22 || Street Journal, Mr. Hubbard, did you have occasion to 
23 | make investigation to determine whether or not FMI was 


24} dn fact ina benkruptey proceeding or a Chapter XI pro- 


25 ceeding in New York? 


4 


VW 


Sa 
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A I contacted Mr. Tom Crockett, my co-counsel, my 


- Ss 
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. A Yes sir, I did. 
3 Q Please tell the Court what your investigation 
| consisted of? 
| 


6 Mississippi counsel, in Mississippi, concerning the 


uf article because it appeared that it may have some effect 
i en the lawsuit filed in Rankin County, Cause No. 8343, 

9 and I suggested to him it appeared appropriate to 

19 | determine whether or not FMI was in fact ina bankruptcy 


uj proceeding. 
12 | Q Did you hear subsequently from Mr. Crockett 
13. = goncerning his investigation? 


24 A No sir, I did not. 


15 Q What did you do next, Mr. Hubbard? 
16 A After some several weeks I had occasion again to 
li call Mr. Crockett and again I asked him whether or not 


i8 he had investigated the Chapter XI proceeding. After 


19 that conversation -- 

2 MR, KRASNOW: Youx Honor, I am not sure 

2t exactly when these telephone calls took place. 

1 a THE WITNESS: I am not either. It was some 

a3 several weeks later, at least two or three weeks. 
4 THE COURT: After what? 

= THE WITNESS: After the let of February, your 
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‘ Honor. 

3 MR. KRASNOW: Thank you. 

4 A (Continuing) After that conversation I again asked 

5 Mr. Crockett to make an investigation to see if FMI 

6 | was in Chapter XI proceedings or any other bankruptcy 

7| proceeding. 

8 | : THE COURT: Who is Mr. Crockett? ; 
9 THE WITNESS: He is the lawyer who was 


| representing Camelia Builders and Fernale in 


their Rankin County Lawsuit. 


THE COURT: I would have inquired of FMI, 
13 |; if I were you, That is where I would have looked 
if I were you. 

THE WITNESS: Thank you. 

THE COURT: Don't thank me. I did not do 
anything. I am telling you what I would do if I 
were in similar circumstances, 

If you did want to find out about it I could 

| have suggested a dozen other places. 
ot Off the record. 
2 | (Discussion held off the record.) 
| THE COURT: Now, let's go ahead. 
"| Q After that conversation did you again have 


25 | occasion to have a conversation with i Mr. Crockett Y 
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concerning the FMI bankruptcy? 


A Yes, I did, 


Q When was that? 
A 


That was some several weeks again later which would 
have been -- at least in the lst of March of 1975 and 


perhaps even towards tne middle of March. At that time 


| I asked Mr. Crockett has it been determined whether or 
9 | not FMI is in Chapter XI and his reply was -- 

| MR, KRASNOW: Objection, your Honor, hearsay. 
11 | THE WITNESS: It is a fact, 


iz THE COURT: Hearsay. 


THE WITNESS: May I have a chance to. make a 


\: THE COURT: No. 


le Q After your conversation with Mr. Crockett, 
2 Mr. Hubbard, did you believe that FMI was in a Chapter xz? 


i3 A No sir, I was satisfied they were not. 
1? Q When was your attention next drawn to FMI? 


Le On or about March 19th or 20th, I cannot recall 


d the exact date, I had occasion to go to Jackson, Miss., 


to talk with Mr. Tom Crockett concerning the legal 


: matters that were going on there. At the time when I 


24 got to Jackson, Miss., I was presented with a Plea and 


2 ; Abatement that had been filed on behalf of FMI in the 


E 
a 
: 
ef 
F 
ke 
I 
k 
E 
14 record on this answer? 
P 
a 
E 
7 
i 
F 
| 
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Rankin County Lawsuit. 

Q What did you do based upon the receipt of the 
information of the Plea and Abatement” 

A I did nothing at that moment because 1 was in 
Jackson, Miss. and a long way from home. Later that 
night we returned to Houston and I was in Youston on 
March 21, 1975. 

At that time I called the office of the District 
Clerk of the Southern District for the United States 
District court of New York, and the first call no one 
answered; the second cali If made later in the afternoon 
1 asked whether oF not FMI was in @ Chapter XI proceeding. 
I was asked what was the cause number. I said I did not 
have the cause number and the lady said we cannot help you. 

Later in the afternoon I again called the District 
Cierk's Office for the United States Court, Federal 
pistrict Court for the Southern District of New York and 
got another lady on the phone. I explained ay problem 
to her and that f simply had to determine whether or not 
there was a Chapter XI proceeding. She advised that 
without the case number she could not help but if I would 
call back Monday there would be someone who could look 
up the case number for me, lock it up apparently by 


name and then find whether there was a case number or 


75 
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something. I did not quite understand it. 
THE COURT: When was this? 
THE WITNESS: This was late in the afternoon 

of March 21, 1975. 

Q Mr. Hubbard, who made the decision to file the 
lawsuit in Jackson, Miss. on March 24, 1975? 

A I did. 

Q Did you discuss the filing of that lawsuit 
with Mr. Goodale or any representative of Farnale? 
A No, I did not. 

Q Why didn't you discuss the matter of the 
filing of the lawsuit with Mr. Goodale or Mr. Farnale? 
A I had been retained in this matter as I recall 
in April of 1973 initially to watch over the efforts of 
the corporation to complete this project for the reason 
that it was running very substantially in the red. 

By October of 1974 Farnale was owed a very sub- 
stantial sum of money and had received only a partial 
payment and at that time Mr. Goodale asked me if I would 
do whatever could be done to minimize the losses of 
Camelia Builders Inc. and Farnale Inc. 

Thereafter I undertook to do all acts which in my 
judgment appeared to be appropriate and only advised 


Farnale Inc. and Mr. Goodale after the fact of each 
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action that I had taken. 

I did discuss with Mr. Goodale on March 24, 1975 
that I was taking action in connection with the 
disclosure of the fact by Mr. Crockett to Mr. Goodale 
and myself on the Thursday before, I believe, March 20th 
concerning the foreclosure by FMI, but all I told him 
was I am going to do something about that. 

I was left in the situation that at the close of 
business on March 21, 1975 that there was a foreclosure 
going on in Mississippi by Deed of Trust which I was 
advised by my Mississippi counsel was contrary to 
Mississippi law. 

I think that I was under a duty at that time to 
make inquiry whether or not there was a Chapter XI pro- 
ceeding pending and I was attempting to make that 
inquiry, but I had not beenable to do 80. 

Immediate action was required in connection with the 
foreclosure because I was advised by my counsel in 
Mississippi that the Deed of Trust sale could cut off 
the mechanic's and mater/almen's lien. 

Therefore, under the pressure of the time that was 
presented to me I could see no alternative other than to 
try to hedge the bet and say that either FMI was in 


Chapter XI or they were not. 


17 
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~~ 


If they were not in Chapter XI I had a diversity 


jurisdiction to file in the Federal Court; if they were 


& 


in Chapter XI I felt I had a lawsuit under 28 USCA 959 


to bring in the Federal Court. 


een ennenenion—aaaaa 


In the alternative, in the event that I did nothing 


a wa 


and it was subsequently determined that FMI had no 

+) Chapter XI, and that my Mississippi counsel was correct, 
9 | then my client would have lost the $75,000, or in the 

10 | event I went back to the State Court and it should 


11 | subsequently be determined that FMI was in Chapter XI, 


ssp mew eS & & & 
~ 


2 | then it appeared to me there would be: a question whether 

i3' or not I had violated Rule 11-44, and for those 

i4 reasons on Sunday, March 23rd, I prepared the complaint 

15 to be filed in the Mississippi Federal Court, and sent 

16 it by messenger, by airplane, to Mr. Tom Crockett on the 

1 evening of March 23rd. Mr. Crockett advised me that he 
received it on March 24th and that he filed it the 


19 | same day. 


2 existence of the Chapter XI proceeding? 
2 A On March 24, 1975 I again called the office of the 


23. ~—s Clerk of the United States District Court for the 


14° Southern District of New York and made inquiry. At that: 


25 time I was given by the Clerk the cause number, 


L 
a 
! 
a 
E 
| 20 Q What did you do further to determine the 
fe 
é 
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CROSS EXAMIN ATTON 
BY MR, KRASNOW: 

Q Mr. Hubbard, I believe it is your testimony 
tha@ on or about March 19 of this year you received a 
copy of the Plea and Abatement which is an exhibit before 
this Court and which was filed in the Mississippi State : 
Court action; is that correct? 
A I don’t recall the date, counsel. 1 remember that 


I received a call from Mr. Crockett that we had to come 


— pe mee 


over to Mississippi to talk about the lawsuit which had 
been filed by the sub-contractors. 

Whether I went there on Wednesday or Thursday, 
I cannot recall, but I am thinking it was a Thur sday 
which may have been March 20th and I think that is more 
probably right than not, but it might have been 
March 19th, 

Q On or about March 20th you received a copy of 
the Plea and Abatement? 
A Yes, sir, 

Q Did you read the Plea and Abatement? 
A Yes, sir, 

Q After reading that did you note the name of 
FMI counsel in the Mississippi State Court action? | 


A I don't recollect, counsel. We have that in evidence 
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I asked the Clerk to please furnish me with a copy 
of the petition, the plan, Ae any, and copies of all 
orders: entered in _ ‘case. She told me. abe would do 
that ood Le wouldiegoet ‘approxinately 50. cents to $1 per 
page. AT asked er 4128 $200 would’ rome ‘the. cost ‘end 
she said "oh, ‘no; * about 1s' te $20; all, fehat is'on file . 
is @ petition which : was filed ‘January 30; 1975." | 

-Ljasked: her. aid mere abe have’ 5 be an order for 
a debtor-in-possession’ when we were talking about 2 
period ‘alncet ewe ‘aooths: tetun and she replied "There 
| aremo other papers other than the petition, there are 
| no orders on file in thie a 
4 | Whereupon I sent the lady 4 telegram on the ok 
5 | of March 24, 1975 Fequest ing her to send what she had, 

16 | and she sent i petiition which I received on 
March 28, 1975. 

At no time have I ever received an order of this 
\ court dated February 28, 1975. 

* | At no time have I ever received from this court 
notice of the first meeting of creditors. 

At no time have I recetved frm this court advice 
concerning the Rule 11-44. 


: Q As a practicing attorney, Mr. Hubbard, do you 


| have an opinion whether or not Rule 11-44 may not be 
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though so we know what it shows. (Witness examines 
papers.) Yes, it shows, As a matter of fact, Mr. Pat 
Scanlon. That is the same lawyer who filed the 
mechanic's and materialmen's lien on behalf of the 
sub-contractors. 

Q Does that Plea and Abatement indicate the 
address of FMI special counsel? 
A Yes sir, it does. 

Q © you recall where Mr. Crockett’s office is 
located? 
A Not offhand but I do have his address available 
to me all the time, and I believe he is on the 7th floor 
of some bank building in Jackson, Miss. 

Q Would it be the Deposit Guaranty Bank Bldg.? 
A Well, it may or may not be. It is a bank building 
in Jackson, Miss. and it is on the 7th floor. 

Q It is in the same city where FMI's local 
counsel is located? 
‘ Well, that is the address on that, yes. 

Q After reading this Abatement did you call FMI's 
special counsel? 
A After reading that Plea and Abatewent, counsel, I 


was stunned. Frankly -- 


THE COURT: He did not ask anything else. 


gO 
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Q I asked you whether or not you contacted Mr. 
Scanlon or anyone else of that law firm of Young & 
Scanlon? 

A He, siz. 

Q You indicated that thereafter you made several 
calls to the clerks' office here in the Southern District 
of New York; did you make any calls to FMI? 

A To FMI in Jacksonvilie, Fla.? 

Q Yes? 

A Ho, sir. 

Q You did not attempt to contact them to 
verify it? 

A I didn't know whether anyone in my office did that 
but I did not. The only calls I made was to the clerks’ 
office here in New York. 

Q I believe you testified that on March 24th 
you were advised by someone in the clerks' office in the 
Southern District of New York that FMI had filed a 
Chapter XI here, is that correct? 

A Yes, sir. 

Q Upon being advised of that did you examine the > 
Rules of Bankruptcy Procedure at all? 

A I am not sure I understand your question. Do you 


mean after the clerk told me there was a petition on file 


g/ - 


did I get out Rule 11-44 and read it? 

Q Yes. 

A No, sir. 

Q “ou never read Rule 11-447 
A No gir, I did not say that either. 

MR, KRASNOW: I withdraw the question. 

Q prior tothe commencement of the Federal Court 
action in Mississippi did you and subsequent to our 
determining that FMI filed a Chapter XI petition, did 
you at any time review 11-44, the Rule referred to in 
the Plea and Abatement? 


A Yes, sir. 


‘ 


action you were familiar with the provisions of Rule 11 


THE COURT: He said he was. He said he was 


La Bhat pa gBich rye ewe ty apy Easy at 


Q So prier to the commencement of ©-1¢ Mississippl 


but he went ahead because ne thought it was under 959. 


we said he was familiar with 11-44 but proceeded 


according to his previous testimony because he felt P 


this action fell within Section 959; is that correct 


THE WITNESS: Yes, sir. 

MR. KRASNOW: No further questions. 
MR, HUBBARD: I pass the witness, sir. 
May I be excused? 


THER COURT: Yes. 


(Witness excused.) 
Gz 
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COUNTY OF HIND 


John Howard Shows, being of acund and disposing 
mind and being duly sworn, hereby makes the following , ES 

1. I aman attorney at law,admitted to the practice 
of law in the State of Mississippi, practicing in the City a 
of Jackson. 

2. Mn March 4, 1975, at approximately 9225 A.M. I 
went to Brandon, Mississippi, and hand carried the sabstituted 
trustee's notice of sale, a copy of which is pene be to : F 
this affidavit, to the publisher of the Rankin Petit News oes 
for publication beginning March 6, 1975, and for three | 
consecutive weeks thereafter on March 13, 20 and 27, 1975. 

3. At approximately the same tine on March i Se 
1975, I also personally posted on the bulletin board at the 
right front door of the Rankin County Courthouse oa “signed. 


= 


copy of the same echetitosed trustee’ ‘ notice of sake waich 


is attached hereto. This bulletin board ‘upon which the | > 


notice was posted is normally used for such » PUrposes. 


6. 1 know. of ‘no reason. 
a ee pate a 


ae ae the notice of sale I posted = Marc 


down. 


3 : = ea 
Sworn to and subscribed before me, nie so eibeany 
of March, 1975. 
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UNITED STATES DISTRICT COURT Lib 


SOUTHER DISTRICT OF NEW YORK 


a Wy 
In re : S cal 
FIDELITY MORTGAGE INVESTORS, 
Debtor, 
FIDELITY MORTGASE INVESTORS, : Bankruptcy No. 75 B 154 
Applicant, 
~against- 
CANELIA BUILDERS, fhC., E. J, 
YELBFERTON, JR., FARNALE, INC , 
R. L, GOODALE AND JEFFREY H. 
HUBBARD, 


Respondents. 


ORDER UNDER RANKRUPTCY RULE 920(a) (4) 
ADJUDGING PESPONDENTS GUILTY OF CIVIL CONTEMPT 
Fidelity Mortgage Investors ("FMI"), dcbter-ina- 
possession, having applied to the bankruptcy court on ° 


March 27, 1975, for a certificate of facts and an order under 


Rule 920 of the Rules of Bankruptcy Procedure, and a hearing 

having been held on August 19, 1975, after due notice, on the 

order of the Honorable Asa S, Herzog, Bankruptcy Judge, requiring 

Camelia Builders, Inc., FE. J. Yelberton, Jr., Farnale, Inc., R. L. 

Goodale and Jeffrey H. Hubbard (the "Responderts'’) to show cause ‘ 
before this court why they should not be adjudged in civil 


contempt by reason of the facts set forth in the certificate 


\ FS 


ae 


July 29, 1975, and after hearing Weil, Gotshal & Manges, 
attorneys for FMI, by Richard P. Krasnow and Philip H. 

Kelban, of counsel, in support of the application, and 

Jeffrey H. Hubbard, as attorney for Respondents, in opposition 
thereto, and it appearing from the Certificate of Facts that 
Respondents willfully and intentionally violated the automatic 
stay provisions of Rule 11-44 of the Rules of Bankruptcy 
Procedure, and upon the affidavits, previously submitted, of 
George C. Black, Jr., sworn to on August 8, 1975, setting 
forth FMI's actual and necessary costs and expenses incurred 
in connection with the contempt proceedings herein, a copy 

of waich affidavit is annexed hereto as Exhibit "A," and of 
James Leon Young, a member of the firm of Young, Young & 
Scanlon ef Jackson, Mississippi, special counsel to FMI, 
sworn to August 12, 1975, certifying the actual and necessary 
fees, costs and expenses incurred by said firm as a result 

of the conduct of the Respondents and the contempt proceedings 
herein, a copy of which affidavit is annexed hereto as Exhibit 
"B " and upon the affidavit of Michael L. Cook, a member of 
the firm of Weil, Gotshal & Manges, attorneys for FMI, sworn 
to January 5, 1976, setting forth the actual and necessary 
fees, costs and expenses incurred by said firm in connection 
with the contempt proceedings herein, which affidavit is 


annexed hereto as Exhibit "C," it is 


ORDERED, ADJUDGED AND DECREED that Respondents are 
in civil contempt of court by reason of their commencement 
of the action entitled Camilia Builders, Inc. et al. v. 
Fidelity Mortgage Investors, currently pending before the 
United States District Court for the Southern District of 
Mississippi, Jackson Division [Civil Action No. J75-69(N) } 
(the "Mississippi Action"), in violation of the automatic 
stay provisions of Rule 11-44 of the Rules of .Bankruptcy 
Procedure; and it is further 

ORDERED that Respondents be, and they hereby are, 
directed to take forthwith any and all actions necessary to 


effectuate the return to FMI, as debtor-in-possession, of 


the $75,964.33 deposited by FMI in the Mississippi Action; 


and it is further 


ORDERED that Respondents be, and they hereby are, 
jointly and severally directed to pay to the entities 
designated below the costs, including siemens’ fees, 
incurred by FMI in connection with the Mississippi Action 


and the contempt proceedings herein, as hereinafter set 


forth: 


FMI 
P.O. Box 52597 
Jacksonville, Florida 32201 $ 283.05 


Young, Young & Scanlon 

Special Counsel to FMI 

930 Deposit Guarantee 

National Bank Building Fees - 

Jackson, Mississippi 39201 Disbursements - 


4,022.50 
649.70 


tn 
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Weil, Gotshal & Manges 
Attorneys for FMI 


767 Fifth Avenue Fees - $ 15,075.00 
New York, New York 10022 Disbursements - $ 671.19 
Dated: New York, New York 


January 1S, 1976 


RAYHOUD F. oar es 
» CULTS 0c C0 einen’. 


deans oy 
Deputy Clerk 


UNITLD SEATES DISTRICT Couns 
SOUIHECE DISTRICS OF NEW YORK 


Cue cui iw beac sieescce= ndsne nae . 
In the Matte: : 
-of- | : In Bankruptcy 
FIDELITY MORTGAGE INVESTORS, : Ro. 75 8 i354 
Debtor. : 
pedstanadaninidens jane sages aad Lo pa go aia ia ae 


DECISION OF PROCEEDING 
TO CERTIFY FOR CONTEMPT 


HARLES SELIGSON, ESQ., and 
WEIT., GOTSHAT. & MAN ri, Pee ys 
Attorneys for Debtor 
By: RICHARD P, KRASNOW, ESQ., and 
MICHAEL Z, BROWNSTEIN, ESQ., 
Of Counsel 


JEFFREY H HUBBARD, ae, and 
Epes Ss 
Counsel 


ASA S, HERZOG, Bankruptcy Judge: 
On January 29, 1975, Fidelity Mortgage investors, 

, a Massachusetts real estate investment 

trust, Filed its petition in this court for an arrangement 


under Chapter XI oi the Bankruptcy Act and was duly authorized 


7 


é 
to continue the conduct of its business. The filing of said 
petition promptly brought in to play Rule 11-44 of the Rules 
of Bankruptcy Procedure. That rule, insofar as applicable 


reads: 


em! 
& 


"(a) Stay of Actions and Lien Enforcement. 
A petition filed under Rule 11-6 or 11-7 shall 
operate as a stay of the commencement or the 
continuation of any court or other proceeding 
against the debtor, or the enforcement of any 
judgment against him, or of any act or tne 
commencement ocr continuation of any court pro~ 
ceeding to enforce any lien against his property, 
or of any court proceeding, xcept a case 
pending under Chapter X of the Act, for the 
purpose of the rehabilitation of the debtor or 
the liquidation of his estate." 


On March 24, 1975, Camelia Builders, Inc. (Camelia) 
and Farnale Inc., (Tarnale) a joint venture, commenced an action 
against FMI in the United States District Court for the Southern 
District of Mississippi, Jackson Division [civil Action No. 
375-69(N)}. (hereinafter the "Mississippi action.) The respon- 
dents Hubbard and béoceer. Ben counsel for Camelia and Farnale 
and for the joint venture and instituted the aforesaid action 
on their behalf. The respondent Yelverton is an cmployce at 


Camelia. ; 


A 


* The complaint has been withdrawn as against the respondent 
Crocket. 


4 
¢ 
In 1972, a corporation known as Camelia Bay Corpora- 


tion entered into a construction loan agreement with FMI to 
secure the financing of the construction of a certain project. 
When work on the project cased, the joint venturers, as 

c 
general contractors of the project, filed a lien and instituted 
suit in the Rankin canes. Mississippi, Circuit Court to 
enforce the lien and for a monetary judgment. In March 1975 
FMI sought to foreclose its lien on the project: by power of 
sale - a non-judicial foreclosure sale. 

The action in the United States District Court (the 
fississippi action) sought an order: (1) enjoining FMI from 
proceeding on March 28, 1975 with the non-judicial sale; (2) 
@eclaring the contractors' aileged mechanic's and materialien's 
lien for scrvices purportedly rendered prior to institution of 
this Chapter XI case in the amount of $75,964.33, to be superior 
to the lien of FMI, and, if the foreclosure sale were not 
enjoined, (3) requiring Fil to turn over to the contractors 
tne proceeds of the sale to the extent of $75,964.33. 

Thereupon, FMI, as plaintiff commenced this asversary 


proceeding for an order adjudging the respondents guilty of 


; YG a 


/ 
civil conteinpt for wilful violation of the automatic stay of 


Rule 11-44 and for a certification to the district court pur- 


sSuant to Rule 920, and for a judgment awarding costs for the 
A 
expenses incurred as thé result of respondents’ conduct, 


including reasonable counsel fees. 


Section 41 of the Act (11 U.S.C. §89) provices that 


"A person shall not, in a proceeding 
before a referee, (1) disobey or resist 
any lawful order, process or writ. ..." 


Ruie 920, relating to contempt committed in proceed- 


ings before a referee gives the referee the power to summarily 


punish for contempt, but limits the punishment which may be 


However, Subdivision (a)(4) of 


the Rule provides: 


"(4) Certification to District Judge. 
If it appears to a referee that conduct 
prohibited by §41a of the Act may warrant 
punish:ccnt py imprisonment or by a fine 
of more than $250, he may certify the facts 
to the cistrict judge. On such certifi- 
cation the judge shall proceed as for a 
contempt not comuitted in his presence." 


The plaintiff, FMI, in its comp]zint seeks a certi- 


ve 


fication to the district judge. In my view, if indeed a 


wilful disobedience of the stay provisions of Ruie 11-44 


Be 
| meted out to a fine of $250. 


¢ 
¢ 


occurred, the misbehavior is grave enough to warzvant certifi- 

cation to a district judge. If Rule 11-44 is to serve its 

purpose, 4 wilful and deliberate violation of its provisions 
r 

cannot be countenanced and should result in more than the 

limited punishment permissible under Rule 920. 

There is no doubt that the respondents were fully 
aware of the pendency of the Chapter XI case in this court. 
Goodale, president of Farnale testified that he read The Wall 
Street Journal news item which boldly reported the filing of 
the petition of "Fidelity Mortgage, 4 sizable real estate 
investment trust," and “made a comment" of it to respondent 
Hubbard. Mr. Hubbard testified he had conversations concern- 
ing the FMI bankruptcy situation before institution of the 
Mississippi action, and that he made several calls to the 
Clerk of the District Court in New York. At the very least, 
Mr. Hubbard was under a duty to wake inquiry, es he freely 
admitted, vut decided to “try to hecge my bet"? (Smp 113) end 
take a chance on ylolating Rule 11-44 (Smp 114). he made no 


effort to make direct contact with or inquiry of Ful. M.- 


Hubbard was well aware of Rule 11-44, but took his chance 


Se ey eee eee Ss ee =F 


that his action would fall within 278 U.S.C. $959. Under no 
circumstances can he assert that his action and that of his 

clients were inadvertent or due to mistake or ignorance of 

the facts. 

On the evidence adduced before me and the exhibits 
introduced in evidence, I am constrained to find that in 
instituting the Mississippi action, the respondents wilfully 
and deliberately violated the stay provisions of Rule 11-44, 
or, at the very least, treated the Rule so cavalierly as to 
constitute a complete disregard for the consequerces of their 
conduct. 

Mr. Hubbard testified that "I felt I had a lawsuit 
under 28 U.S.C. §959 to bring into the Federal Court" and 
indeed, ne relies upon that section of the United States Code 
to relieve himsecif of responsibility for violation of the stay. 
From all the circumstances of the case, my distinct impressicn 
is that 28 U.£.C. §959 was an afterthought brovght to light 
after the event for the purpose of justifying the deliberate 


violation cf the stay provisions of Rule 11-44. 


28 U.S.C. §959 insofar as is relevant, provides: 


a. Trustees, receivers or managers 
of any property, including debtors-in- 
possession, may he sued, without leave 
of the court appointing them, with respect 
to any of their acts OF transactions in 


a 
+ 


carrying on business connected with such 
property. Such actions shall be subject 
to the generai equity power of such court 
so far as the same may be necessary to 
the ends of justice, but this shall not 
deprive a litigant of his right to trial 
by jury. [Emphasis supplied.) 


Respondents’ reliance on 28 U.S.C. §959 is misplaced. 
This section was intended to create a general exception to the 


rule that suits against receivers and trustees may not be brought 


without leave of the court. Vass Vv. Conron Bros. Co., 59 F.2d 


wo 


969, 970 (2d Cir. 1932). But “he exception is limited to 
> Y 


actions directly related to acts oF transactions of receivers 
and trustees ‘in carrying on the business" connected with the 
property entrusted to then. See Austrian v. Williams, 216 F.2d 


278 (2d Cir. 1954) cert. den. 348 U.S. 953 (1955); in re 


merican Associated Systems Inc. 353 F. Supp. 977 (E.D. ky. 1574). 
In the last mentioned case the court said: 


"ihe exception created in 28 U.S.C. §959(a) 
is intended to permit actions redressing 
torts committed in furtherance of the 
bankruptcy busincss operations, and is not 
cest to foster interference '{with] the 
use, control, maintenance and operation 

of the bankupt's property. . .'" 

(Emphasis adacd.) 


ee 2 


The difficulty with respondents’ position is that 


the Mississippi action brought by them is not at all related 


Z 

i 

% to the operation of FMI's business. FMI, a real estate 

| investment trust, was engaged in advancing money for construc~ 

é tion projects and its proposed foreclosure sale was not concerned 

- with the operation of its business. FMI, as a debtor in 

| possession, by virtue of §342 of the Bankruptcy Act “shall 
have all the citle and exercise all the powers of a trustee 
appointed under this Act. . ." Jt was not part of FiI's 


i business to foreclose mortgages, but it was FMI's duty and 
q obligation to preserve and protect the debtor's rights, title 


or interests ir. property. The distinction was clearly pointed 


id (es 
ds Wwe e 


out in American Brake Shoe & F.Co. v. Interborough R 


« 


E 
if a0 F. Sonn. 512 (S.D.N.Y. 1935) wherein Circuit Judge Julian 
Mack pointed out that §66 of the Judicial Code (now 28 U.S.C. 
i §959) "does not embrace suits intended to gatabiich liens or 
possessory or ownership rights in the veketeceshio ces." A 
stay of the foreclosure sale, or a declaration that respon- 
dents have a lien superior to FMI, or requiring Fil to turn 
over $75,964.33 would be "as much an interference with the 


| edministration of that property as a decision on questions 
of title and possession of the res." 


o | 94. oe , 
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The respondents, by ingtituting the Mississippi 
sotion. were attempting to protect a pre~petition indebtedness 
by enforcing a mechanic's lien, an action totally unrelated 
to operation of the debtor's business. This is borne out 
by the suit previously instituted by the respondents in 
the Circuit Court of Rankin County, Mississippi, in January 
1975, prior to the filing of the Chapter XI petition, in 
which they sought to enforce their alleged mechanic's lien 
and obtain a money jud3ment--relicf strikingly similar to 
the relief sought in the other Mississippi action. 

I must conclude that the nonjudicial foreclosure 
Sale was a necessary step in protecting and administering 
the cntete 8 duty imposed on a debtor in possession whether 
or not authorized to operate the business. 


Bankruptcy Rule 610, made applicable to Chapter 


XI cases by Rule 11-57, reads: 


"The trustee or receiver may, with 


or 
without court anproval, prosecute or 
enter his appearance and defend any 
pending action or procceding by or 
against the bankrupt, or coinnence and 
prosccute any action or proceeding in 
behalf of the estate, before anv 
tribunal."" (Emphasis added.) 


so i 
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Thus, the debtor in possession, even had it not been autho- 
rized to conduct the business, could without court approval 
comnence any action or proceeding on behalf of the estate. 
(Surely, its duty to presery© the estate required that it 
enforce its lien by whatever means available, and here it 
elected to proceed by nonjudicial sale. Such action, if 

must be reiterated, is unrelated to "conduct of the business" 
in the usual sense of the term. 

In Austrian v. Williams, 216 F.2d 278 (2d Cir. 1954) 
cert. den. 348 U.S. 953 (1955) it was held that a suit by 
trustees against debtor's officers, directors and stockholders 
charging them with various derelictions in management, con-~ 
stituted the collection and liquidation of assets and was 


not "carrying on business." 


"Merely to attempt to collect and 
liquidate the assets of a debtor 


' is not to carry on its business 
in any proper sense of the term." 


The debtor's mortgage or lien on the property sub- 
ject to the proposed nonjudicial sale is a property interest 


subject to the jurisdiction of this court, anc respondents by 


the Mississippi action seek to subordinate the debtor's lien 


/ 
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to their own, clearly an action against property in custodia 


legis. A procecding to "determine the validity, priority 
or extent of a lica or other interest in property" is an 


adversary proceeding govérned by Part VII of the Bankruptcy 


Rules [Rule 11-61(a) (2)] and commenced by a complaint anda 


E 
i 
. 
a 
B summons issued by the Bankruptcy Court. [Rule 11-51 and Bank- 
i ruptcy Rules 704, 705.] 
Institution of the Mississippi action required the 

7 permission of this court. 28 U.S.C. §959 was not intended to 
f allot: such suits to be brought without leave of the court 

which has the property in its custody. As pointed out in 
E 
i 


American Brake Shoe and Foundry Co. v. Interboro R. T. Co., 


supxva2, any other conclusion could only lead to conflict and 


puzrese. In fact just such a conflict has arisen between 


ng 


5 confusion in administration. Such was not the legislative 
= this court and the wississippi District Court where the 


District Judge is graciously awaiting a decision from this 
court eas to jurisdiction of the res. 


Rule 11-44 is broadly drafted and pervasive, [It 


= 5 stays commencement or continuation of any "court proceeding" 


y { . Lo LL ee tA the Joint Venture 
Nae 


é 


against the debtor, or any "act or the commencement of any 
court proceeding, to enforce any lien" against his property. 
The Mississippi action viclates the very root of the rule: 

It seeks not only to staf the debtor in possession from per- 
forming its statutory duty to protect its interest in the 
property, but seeks to have its lien declared superior to that 
of the debtor's, and to aggravate matters, it seeks an order 
to the effect that if the nonjudicial sale proceeds, the 
debtor in possession "turn over" $75,964.33. There is no 
doubt that the rule has been violated. 

I have already stated my finding that the respondents 
instituted the Mississippi action knowing full weil tnat a 
Chapter XI procecding was pending in this court. Giving the 
kindest interpretation to Mr. Hubbard's testimony, he knew 
at the very least that — kind of a "bankruptcy" case was 
pending. He was also wel]. aware of th= automatic stay pro- 
visions of the Bankruptcy Rules. But he chose tu vroceed, 
gambling that he would fall with 26 U.S.C. $059. 1 think 
he played fast and loose with the Rules by, in his own 
language, "hedging his bet." It only indicates to me a 


contemptuous attitude to Rules which have the sanction of 
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the Supreme Court and of the Congress of the United States, 
I don't think there is room for hedging. 

The rule is equivalent to an order of the court 

¢ 
. ec Bin a " . : 

and if acts are done in glear contravention thereof, the 
intention is of no consequence. As the court said in In re 
American Associated Systems, Inc., supra at p. 979: 

"The absence of wilfulness does not 

relieve an individual from civil 

contempt since it is a sanction to 

enforce compliance with an order 


of the court and is not dependent 
on the state of mind of the individual." 


See also N.L.R.B. v. Raiph Printing & Lithographing Company, 
433 F.2d 1058, 1062 (1970), cert. den. 401 U.S. 925 (1971). 
This court is loathe to certify an attorney for 
contempt but if an attorney will not recognize and honor the 
obligation to obey the automatic stay provisions of the Rules, 
how could laymen be expected to do so. As an officer of the 
court the cuty falls on the attorney to counsel his client 
that respect for the law requires the rules of the court 
cannot be ignored. The respondent cited Maness v. Meyers, 
oe . 95 S.Ct. 364 (1975) to support 


his position but overlooks Chief Justice Berger's statement: 


—_= 
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"A lawyer who counsels his client 4, 
not to comply with a court order 

during trial would, first, subject 

his client to contempt, and 

addition, if he persisted the 

lawyer would Fe exposed to sanc- 

tions for obstructing the trial." 

42 L.Ed. 2d at 584. 


Proper ee er on Mr. Hubbard's part would require 
that he either apply to this court for — to institute 
suit in Mississippi, of alternatively, to annul, vacate or 
modify the automatic stay, a procedure for which ample pro- 
vision is made in Rule 11-44. | 

Under all the circumstances I conclude that the 
respondents are guilty of a contempt of this court and that 
a certificate should issue to the district judge. The respon- 
dents will be stayed from proceeding with the Mississippi 
action pending ultimate disposition of such certificate. 

The certificate shatt contain recommendations that pursuant 
to Bankruptcy Rules 914 and 754(b) the district judge jmpose 
the costs incurred by the debtor in possession in connec- 


tion with the Mississippi action in this. proceeding should 


include reasonable counsel fee. 


me 8 tsa. Aft 
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é 


Settle order in conformity with the foregoing on 
10 days' notice. 


Dated: New York, New York 
July /?, 1975. ¢ 
é 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In. re 
FIDELITY MORTGAGE INVESTORS , 


Debtor. 


: Arrangement No. 75 B 154 
PIDELITY MORTGAGE INVESTORS, 


Applicant. 
-against- 


CAMELIA BUILDERS, INC 
E.J. YELBERTON, JR. 
FARNALE, INC., F.L. GOODALE, 
JEFFREY H. HUBBARD, and THOMAS 
W, CROCKETT, JR., 


°? 


Respondents. 


TEMPORARY RESTRAINING ORDER AND ORDER 
DIRECTING RESPONDENTS TO SHOW CAUSE WHY 
THEY SHOULD NOT BE ADJUDGED GUILTY OF 
: CIVIL CONTEMPT 


—_—— 


Upon the annexed application of Fidelity Mortgage 
Investors, ("FMI"), debtor-in-possession, dated March 27, 4975, 
for an order adjudging the above-named Respondents ("Respondents") 
guilty of civil contempt, and it appearing from the annexed appli- 
cation that FMI will suffer immediate and irreparable harm unless, 
pending a hearing on the instant application, Respondents are 
temporarily restrained from continuing the prosecution of an 


action entitled Camelia Builders, Inc. et al. v. Fidelity Mortca 
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JOR 


Investors, now pending in the United States District Court for 
the Southern District of Mississippi, and it appearing from the 
annexed application that the Respondents have been given notice 
thereof and that no cther notice need be given, and no edverse 
interest having been represe ted, and sufficient cause appearing 
therefor, it is 

ORDERED that Re ndents be, and they hereby are, 
directed to show cause before me in Room 234 of the United States 
Court House, Foley Square, New York, New York on the [pi day of 
pla { , 1975 at uf o'clock in the //) noon of that 
day, or as soon thereafter as counsel may be heard, why they should 
not be adjudged guilty of civil contempt; and it is further 

ORDERED that pending a hearing on the annexed application, 
Respondents, their agents, servants and employees be, and they 
hereby are, enjoined from continuing the Mississippi action 
against FMI and its property; and it is further 

ORDERED that pending a neacken on the annexed application, 
Respondents, their agents, servants and empluyees be, and they 
hereby are, enjoined from taking any steps to implement the terms 
of the order entered in the Mississippi action against FMI, and it 
is further 

ORDERED that answering papers, if any, shail be served 
upon Weil, Gotshal & Manges, attorneys for FMI, 767 Fifth Avenue, 


New York, New York, 10022, no later than two (2) days preceding 


the return date set forth above; and it is further 


conduct of Respondents, and its ability to continue operating 
as debtor-in-possession will be substantially impaired if it is 
(a) required to defend the Mississippi Action and (b) deposit 
the sum of $75,000 with the Mississippi Federal Court. 

The Relief Requested 

ll. In view of the foregoing, applicant requests that 
Respondents be adjudged guilty of civil contempt and that, pending 
a hearing on this application, the Respondents be specifically 
stayed from continuing their prosecution of the Mississiopi Federal 
Action and from taking any action to implement the terms of the 
order of the Mississippi Federal Court. 

12. Applicant also requests reimbursement from the 
Respondents, jointly and severally, for all of its actual costs, 
expenses, disbursements and attevneys' fees necessarily incurred 
in defense of the Mississippi Federal Action, and in obtaining the 
relief sought-herein, 

13. FMI proceeds by order to show cause rather than 
by notice of motion because of the urgency of the situation and 
because any further delay will cause the estate additional injury 
and expense, | 


14. No previous application for the relief sought herein 


has been made to this or any other court, 


——— -_ a yt = er the contractor's 


of creditors has been designated and is represented by Messrs. 
Wachtell, Lipton, Rosen & Katz, 299 Park Avenue, New York, New 


York, and notice of this application will be given to that 


committee, 


16. Prior to the filing of this application, applicant 
communicated by telephone or by telegram with Respondents and their 
counsel, and among other things, informed them that an application 
for a terporary restraining order would be sought pending a hearing 
on this application. 

17. Upon information and belief, the addresses and 
telephone numbers for each of the Respondents is as follows: 


Camelia Builders, Inc., and E.J, Yelberton, Jr. 
2373 Twin Lakes Circle - 
Jackson, Mississippi 

(601) 948-4233 

(601) 982-2611 


Farnale Inc. and R.L, Goodale 

P.O. Box 55347 Se 
Houston, Texas 

(Telephone Number - Unknown) 


Jeffrey H. Hubbard, Esq. 
Attorney for Respondent 
2297 Two Shell Plaza 
Houston, Texas 7/002 
(713) 225-0837 


Thomas W. Crockett, Jr., Esq. 

Attorney for Respondents 

Deposit Guaranty National Bank Building 
Jackson, Mississippi 39205 

(601) 948-8820 : 


. WHEREFORE, applicant prays that the court adjudge 


Respondents in contempt of its lawful order, or, in the alternative, 


wees 


contumacious conduct and enter an order directing Respondents to 
appear before a District Judge to show cause why they should not 
be adjudged in contempt by reason of the facts so certified, and 
that Respondents, jointly and severally, reimburse applicant for 
its actual costs, expenses, disbursements and attorneys’ fees 
necessarily incurred in defending the Mississippi Action and in 
obtaining the relief sought herein, and that appiicant have such 
other and further relief as is just, 


Dated: New York, New York 
March 27, 1975 


WEIL, GOTSHAL & MANGES 
and CHARLES SELIGSON 
Attorneys for Fidelity 
Mortgage Investors 


fil Oe 


A Member of the Firm 
767 Fifth Avenue 
New York, New York 10022 
(212) 758-7800 
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IN THE ONITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 


JACKSON DIVISION 


CAMELIA BUILDERS, INC. and 


FARNALE, INC., a Joint Venture PLAINTIFF 
vs. CIVIL ACTION NO. 375-69 (N) 
FIDELITY MORTGAGE INVESTORS DEFENDANT 


SOUTHERN DISTRICT OF MISS.SSIPPI 


FILED 
MAR 25 1975 


NOTICE 


TO: James Leon Young, Esquire 
930 Deposit Guaranty Bank Building 
Jackson, Mississippi 


snes Cc. THOMAS, CLERK 
You are hereby advised that the application for 
relief in the attached Complaint will be heard before 
Honorable Walter L. Nixon at 1:00 o'clock P.M. in the 
Federal Courthouse in Meridian, Mississippi, on March 
26, 1975. 
This the 25th day of March, 1975. 


Yenc beeditle 


Thomas W. Crockett, Jr.,- 
Attorney for Plaintiff 


Perry, Phillips, Crockett & “orrison 


P.G. Box 22628 
Jackson, Mississippi 39205 


CERTIFICATE 


This is to certify that I have personally delivered 
to James Leon Young, Esquire, Attorney for Defendant Fidelity 
Mortgage Investors, and the Substitute Trustee in the Deed 
of Trust referred to in the Compiaint filed herein, the 
abeve and foregoing Notice at [QFZ o'clock A.M. on March 
25, 1975, along with a copy of said Complaint. 
Y 
Romas W. Crockett Jr. 
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ROBERT Cc. THOMAS, Cie 
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CIVIL ACTION 
NUMBER \) 7¢- & CW) 


COMP LAT UF 


CAMELIA BUILDERS, INC. and 
FARNALE, INC., A Joint Venture 


vs. 


MAMMAAwN 


FIDELITY MORTGAGE INVESTORS 


parties 

l. Camelia Builders, Inc. and Farnale, Inc., a Joint Venture, 
organized under the laws of the State of Mississippi and having its 
principal place of business in Jackson, Mississippi is composed 
of Camelia Builders, Inc., a Mississippi corporation having its 
principal place of business in Jackson, Mississippi and Farnale, Inc., 
a Texas Corporation, duly qualified to do business in the State of 
Mississippi and having its principal place of business in Houston, 
Texas. 

2. Fidelity Mortgage Investors is a Massachusetts business 
trust not qualified to do business in the State of Mississippi having 
its principal place of business in Jacksonville, Florida. 

Jurisdiction and Venue 

3. Upon the provisions of Title 28 U.S.C. § 1332 and Title 28 
U.S.C. § 1334. 

4. Venue lies in the present district because this lawsuit 
pertains to real property located herein. 

Statement of the Case 

5. This lawsuit involves the conflicting priorities of 
liens between the mechanic's and materialmen's lien of a general 
contractor and the deed of trust lien of an interim lender in connection 
with the construction of a condominium project as well as the right 
of the interim lender to foreclose its lien at a time when it is in 
default under the terms of ite loan obligations. 

Chronology 
6. The major events which are the basis of the present action 


can be summarized as follows: 


OF 


piste een ene Ft ator a aia : 
(a) On or about the 29th day of March, 1972,' Camelia 

Builders, Inc. and Farnale,Inc., A Joint Venture 
herein called Joint Venture; as general contractors 
entered into a contract with Camellia Bay Corporation 
as Owner for the construction of an 80 unit condo~ 
minium project in Jackson, Mississippi, said contract 
is attached hereto, marked Exhibit “A", and incorporated 
herein by reference for al] purposes. 


(b) On or about the 29th day of March, 1972, Camellia Bay 
Corporation entered into a construction loan agreement 
with Fidelity Mortgage Investors, hereinafter called 
Fidelity, for the purpose of securing the financing of 
the the construction of the aforementioned projact 
and the Joint Venture agreed to same on said date 
pursuant to the terms fo the agreement by General 
Contractor; said agreements being attached hereto, 
marked Exhibit "B" and incorporated herein by reference 
for all purposes. 


(c) In March, 1973 construction work had ceased on thr 
project for failure of payment to the contractor as 
demonstrated by correspondence from Fidelity dated 
March 28, 1973, a copy of which is attached hereto 
marked Exhibit "C" and incorporated herein by reference 
for all purposes. 

a“ : 

(d) In May, 1973, Fidelity represents that it has $627,165 
available for construction costs as demonstrated by 
correspondence from Fideiity attached hereto, marked 
Exhibit "D" and incorporated herein by reference for 
all purposes 


(e) On May 21, 1974 Fidelity again acknowledges its failure 
to timely fund and again represents that it will fund 
its obligations as demonstrated by correspondence from 
Fidelity dated March 21, 1974, a copy of which is attached 
hereto, marked Exhibit "E"and incorporated herein by 
reference for all purposes. ; 


(f) In October, 1974, Joint Venture ceases work on the 
project for non payment. 


(g) January, 1975, Joint Venture files lien against the 
project and suit to enforce the lien and for monetary 
judgment. in the Circuit Court of Rankin County, y 
Mississippi as shown by Exnibit "F" attached hereto, a) 
and incorporated herein by reference for all purposes. 


proceedings and seeks to abate Joint Venture's lawsuit 
as shown by Exhibit "G" attached hereto and incorporated None 
herein by reference for all purposes. 


(i) March, 1975, Fidelity seeks to foreclose its lien on 
the project by power of sale. 


Count 1 
7. Joint Venture complains of the Defendant herein bringing 
this cause of action pursuant to Title 28 U.S.C. § 959. 
8. Joint Venture incorporates herein Paragraphs 1-6 of this 
Complaint. 
9. Fidelity, apparently under the auspices of the Bankruptcy 


Court for the Southern District of New York seeks to foreclose through 
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i (h) January, 1975, Fidelity apparently filed Chapter XI 4 


thereon that are the subject of the construction contract attached 
hereto as Exhibit "A" on March 28, 1975. 

10. Joint Venture alleges on information and belief that 
Fidelity is in default in its obligations in advancing the funds 
that are the basis of its lien aforesaid. Additionally, the notice 

f sale was not posted for three weeks prior to the said sale, 
as required by the laws of the State of Mississippi. 

11. Joint Venture is entitled and seeks declared judgment 
that Fidelity has no right to foreclose its lien aforesaid; to 
have vacated the authority, if any, of Fidelity to conduct 2 fere- 
closure on the real property and improvements located thereon that 
are the subject of this lawsuit, or in the alternative, to require 
that such foreclosure be conducted by Chancery proceeding. 

Count 2 

12. Joint Venture complains of Fidelity herein bringing 
this cause of action pursuant to Title 28 U.S.C. § 2201. FA 

13. Joint Venture incorporates herein Paragraphs 1-6 and 
9-11. 

14, Joint Venture alleges that its mechanic’s and material- 
men's lien is superior to and is entitled to priority over the lien, 
if any, of Fidelity. In this connection, the lien of the Joint 
Venture arises as the result of the Joint Venture having provided 4 
services, labor and materials in the amount of approximately $75,964.33 
for which it has not been paid, for the construction of improvements 
located on the property that is the basis of this lawsuit pursuant 
to the construction contract attached hereto as Exhibit "A". 

15, Joint Venture is entitied to and seeks declaratory 
judgment that its lien claim in the approximate amount of $75,964.33 
is superior to acd has priority over the lien claim of Fideliry. 

In the alternative, in the event Pidelicy is permitted to conduct 
ite foreclosure tile, Fidelity should be required to tender into 


the contztey of this Court the sum of $73,964.33 representing the 


ameuat of the claim of the Jeing Venwere pending final hearing herein. 


16. Joint Venture complains of Fidelity herein bringing 
this cause of action pursuant to the common law of contracts and 
trusts. 

17. Joint Venture incorporates herein paragraphs 1-6, 

9-11 and 13. 

18. Fidelity has heretofore segregated and set aside as 
trust funds for the benefit of the Joint Venture funds necessary 
for the completion of the construction project that are the basis 
cf this lawsuit as demonstrated by correspondence from Fidality 
attached hereto as Exhibit "D". Fidelity has breached its duty to 
Joint Venture herein in failing to pay over suchsegregated trust 
funds. 

19. Joint Venture is entitled to and seeks to have this 
Court order Fidelity to turn over to Joint Venture the sum of 
$75,.64.33 from said segregated trust funds held by Fidelity as 
aforesaid for the benefit of Joint Venture. 

20. All conditions and obligations of the Coint Venture 
precedent to the filing of this Complaint have been performed. 

WHEREFORE, Joint Venture respectfully prays that the 
Defendant, Fidelity Mortgage Investors be cited to appear herein 
and show cause if any it has, why: 

(1) Fidelity Mortgage Investors snould be permitted 
to conduct a sale of the property and improvements 
that is the basis of this lawsuit by trustee 
sale on March 29, 1975. 

(2) The Order of the Bankruptcy Court of the Southern 
District of New York authorizing Fidelity te 
foreclose its lien on the property that is the basis 
of this lawsuit should not be vacated; 

(3) Pidelity Mortgage Investors should not be required 
to conduct the sale of the property and improvements 
that are the basis of this lawsuit pursuant to 
foreclosure oy Chancery proceeding: 

(4) Pidelity Mortgage Investors should not be 
required to turn over to Camelia Builders, Inc. 
and Farnale, Inc., a Joint Venture the sum of 
$275,264.32; sad, 

that open final hearing hereof, this Court determine that the 
whanicts and materialmen’s tien of the Joint Venture is superior 


eetcebet to prierity over the Lien claim of fidelity Mortgage 


taxventugs: thet Fidelity Mortsage Investors ie i6 default of its 
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obligations in connection with the loan that 1s tne Dasi> vs see t 


lien and that it be permanently enjoined from foreclosing its lien 


on the property and improvements that are the basis of this 


lawsuit untilsuch time as it shall remedy its default; that Fidelity 


Mortgage Investors be required to turn over to the Joint Venture 


age 


the sum of $75,964.33, for interest thereon, for costs of Court 


ana for such further relief as the Court may deem proper. 


Plaintiff demands trial by jury. 


Respectfully submitted, 
f ; 


/ sp 4 2 
Or. 4 
f vie ~f 
te ee a : 
f JEFPREY H. HUBBARD 
_- Attorney -for Plaintiff 
2297 Two Shell Plaza 
Houston, Texas 77002 
(713) 225-0837 


STATE CF TEXAS § 


COUNTY OF HARRIS § 


BEFORE ME, the undersigned authority, on this day personally 
appeared JEFFREY H. HUBBARD, who, being by me first duly sworn, 
on oath deposes and says: 


"My name is Jeffrey 4. Hubbard. I am attorney for 
Camelia Builders, Inc. and Farnale,inc., @ Joint 
Venture inthe above styled and numbered cause, and 

as such am fully authorized to make this affidavit. 

I have read the foregoing Complaint and Motion for 
Show Cause hearing to which this affidavit is attached 
and the allegations of fact contained therein are true 


i i 
: and correct. a y af 
ms . é SWORN TO AND SUBSCRIBED BEFORE ME, by the said Jeffrey H. 
| Hubbard on this the 2ird day of March, 1975. 


ae 
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” Respectfully submitted, 


"HOMAS W. CROCKETT, JR. 5; 


Attorney for Camelia Builders, 
Inc. and Farnale, Inc., a 
Joint Venture 


Perry, Phillips, Crockett & Morrison 
P. O. Box 22628 
Jackson, Mississippi 39205 
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FIDELITY MORTGAGE INVESTORS 
March 28, 1973 


REGISTERED MAIL 
RETURN RECEIPT REQUESTED 


Mr. Thoinas H. Quinn 
Camellia Bay Corporation 
& First General Resources Corporation 
505 Park Avenue 
New York, New York 10022 


Re: Camellia Bay Condominium Project 
Dear Mr. Quinn: 


This letter will confirm recent telephone conversations be- 
tween representatives of Fidelity Mortgage Investors, Camellia Bay 
Corporation, Camellia Builders, Inc. and/or Farnale, Inc. and 
Travelers Indemnity Company. Camellia Bay Corporation is the 
owner of the Camellia Bay Condominium project, Camellia Builders, 
Inc. and/or Farnale, Inc. are the general contractors, Fidelity 
Mortgage Investors is the interim construction lender and Trave- 
lers Indemnity Company, as surety, and Camellia Builders and/or 
Farnale, Inc., as principals, have issued payment and perfor~ 
mance bonds to Fidelity Mortgage Investors and Camellia Bay Cor~ 
poration, with reference to the construction contract. 


As you are aware, construction work on the project has ceased. 
The reason for cessation of such construction work can be primarily 
attributed to a good faith dispute as to the amount of work that has 
actually been completed on the project. It was the position of Fidelity 
Mortgage Investors and Camellia Bay Corporation that there was not 
sufficient percentage completion of the project to justi fy the draw re- 
quest in the amount of $106,437.00 submitted by the genera! contractor. 
It was the position of the general contractor that the percentage com- 
pletion was amply sufficient to justify the draw request. It is our 
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feeling that all parties are acting in good faith. 


al and written advice, Fidelity Mortgage 

eneral contractor in 

al and written advice . 
ests, at its ciscretion, 


Subject to your epprov 
5 will fund the $106,437.00 requested by the g 
Subject to your approv 
1 fund future draw req 
even though it still mey be of the opinion that the percentage of com- 
pletion may not balence with the amount requested and the cumulative zmount 
drawn to the date of the draw request. By copy of this letter we are 
advising Fernale, Inc. and Travelers Indemnity Company 2f our 
intentions and request that they advise us of any objections they may have 

»g in this manner. We recognize that the general con- 
bjection to this procedure, does not now admit, i 


that the percentage of completion is not equal 
t drawn and requested. 


Investor 
the most recent draw request. 
Fidelity Mortgage Investors wil 


to our proceedir 
tractor by raising no o 
or admit in the future, 
to the cumulative amoun 


By telephone conversation with representauves of the general 
contractor I have been advised that they are willing to carry forward 
with the construction if the following conditions are met: 


1. Contract draws are funded as suc nitted. 
2. Camellia Bay Corporation will retain an architect familiar 
with local single-family construction. 


3. Camellia Bay Corporation will give the general contractor 
assurances concerning the source of payment of requested 


change orders. 


It is my understanding that it is your intention to meet with the 
general contractor in order to see that these conditions are resolved. It 
is our suggestion that this meeting take place immediately so that con- 
struction may be commenced as soon as possible. We feel that this letter 
indicating cur intentions will facilitate resolution of the first condition 
and it would appear that the other two can be resolved very easily. 


If we have received no objections from the general contractor or 
from Travelers Indemnity Company with reference to our funding craw : 
ee 


requests as outlined above, we will wire $106,437.00 to the title company for 
payment to the general contractor. 


Very truly yours, 


(Loe: tal 
\ 


\ ’ 
/j 
CC: Mr. Rue Goodale _ 
Farnale, Inc. 


Houston, Texas 


Travelers Indemnity Company 
Houston, Texas 


1% 


fie 


May 1, 1973 


Mr. Thomas H. Quinn 
Camellia Bay Corporation and 
Firet General Resources Corporation 
2 505 Park Avenue 
4 New York, New York 10022 


Re: Camellia Bay Cerp. 
FMI Loan No. 71-371 


- Dear Mr. Quinn: 


Se 


This letter will confirm to you that the amount of funds set aside 
in the subject loan for construction purposes wes $1,475, 000. 
Of this amount, $847,835 has been disbursed to date and the 
undisbursed balance of funds set aside for construction purposes 
ie $627,165. This undisbureed balance which is allocated fer 
‘construction purposes and not subject to other charges, is 
available for completion of construction on the subject project. 


, Very truly yours, 


Ofte be wtf 


Charles R, MacDowell 


CRM: bmh 


agp i R. L, Goodale 
Farnale, Inc. and Camellia Builders, Inc, 


The Travelers Indemnity Company 
- Atta: Mr. Rhodes 


fi7 


SUBSIDIARY a) GEORGE WASHINGTON CORPORATION 


CONSULTANTS TO 


NEWELL L. WEAS 
March 21, 1974 


i FIDELITY MORTGAGE INVESTORS 
@ Mr. Tom Quinn 
First General Resources 
505 Park Avenue 
4 New York, New York 10022 
Mr. Rue Goodale 
, President 


Houston, Texas 77055 


Mr. O. B. Taylor 
Chairman 
. Mississippi Valley Title Insurance Company 
P. O. Box 2428 : 
é Jackson, Mississippi 39205 io 


Farnaie, Inc. 
: Post Office Box 55347 


Mr. Dominic Montessi 
P.O. Box 12275 — 
é Jackson, Mississippi 39211 PA» 


Z Mr. William Morrison 
4734 North State Street 
Jackson, Mississippi 39206 


Gentlemen: 


In the interest of all parties and to expedite the completion of the 
e Camellia Bay project, I would like to set forth the following procedures 
as approved by FMA's Asset Review Committee, for disbu sement “ 
of the remaining funds in the construction contract. While this 
procedure differs somewhat from recent pr sposals, the end result i 
will be the same with several resultant bene‘its. This procedure q 
. applies only to the contracted amount and dee»; not apply to "additive : 
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change orders". An outline follows: 


WDELITT WORTLAGE IAVESTORS ts THE pesiawation Gy tHE TAUSTEE 


1. Simultancous “draw requests" are to be submitted 
to FMA and Mississippi Valley Title Company (é4ttn: 
Mr. O. B. Taylor) by Farnale representatives. 


2. The requests should be signed Ly the contractor's 
representative : 


a: The request for funds, submitted to Mississippi Title, 
shouid oe signed by the architect, Mr. Morrison, and 
the owners on site authorized representative, Mr. 
Montessi, to validate percentage of work in place and 
to ceriify quality in compliance with existing 


specifications - 


4. Upon the verification by Mississippi Valley Title 
Company that the draw request is properly executed 
and validated and, that it has satisfactory title 
endorsement showing ne intervening liens (except 
the approximate $78,000 paint and drywall lien, 
which is being indemnified by Tr avelers Indemnity 
Company), Mr. ©. B. Taylor will notify Fidelity 
Mortgage Advisors via telephone of svch compliance 
and simultaneously forward to Fidelity Mortgege 
Advisors this written verification. 


5. When Fidelity Mortgeg¢ Advisors has had minimum 
of forty eight (48) hours to review the original advance 
request and upon notification by Mississippi Valley 
Title Company that all is correctly executed, Fidelity 
Mortgage Investors will wire the approved funds to 
Mississippi Valley Title Company for disbursement. 


I feel the above procedure gives equitable consideration to all parties 
and offers the best solution under the current circumstances. 

It should be noted that this procedure will require minimally, two days 
plus mail delivery time to work as presently set up- 


This procedure will minimize, as much as is possible, funding delays 
to the contractor and it will assure the porrower/developer of preper 
certification and validation of the product. 
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By following closely the outlined format the project will be completed 
in the least possible time which will benefit all concerned. 


Sincerely, 


Newell L. Weas 


NLW: vir 


cc: Nick Goad 
Farnale, Inc. 


Chuck MacDowell 
E. Thomas Morris, Jf.. 
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CAMELIA BUILDERS, INC. AND ; 
FARNALE, INC., A JOINT VENTURE, PLAINTIFFS 


vs. : no. £325. 


2CASELLIA BAY CORPORATION, 
FIRST GLNERAL RESOURCES COMPANY, 


AND FIDELITY MORTGAGE INVESTORS DEFENDANTS 


PETITION TO ENFORCE LIEN AND FOR 
MONETARY JUDGHENT 


bi 
Ct 
a 
} 
a 
Comes now Camelia Builders, Inc., a Mississippi 
i corporation, and Farnale, Inc., a Texas corporation duly 
qualified to do business in the State of Mississippi, a 
: joint venture, Plaintiffs, and files this their suit against 
Defendants, Camellia Bay Corporation, First General Resources 
: Company, and Fidelity Mortgage Investors, and for their cause 
of action would respectfully show unto the Court the following: 
4 1. The Defendant, euseliis Bay Corporation (Camellia Bay) 
is a Mississippi corporation domiciled in Jackson, Hinds County, 
Mississippi, and upon whom the process of this Court may be 
: had by serving its registered agent for process ,Aitlen Cc. 
Thompson, 411 Bankers Trust Plaza Building, Jackson, Hinds 
2 County, Mississippi. Defendant First General Resources 
Company (First General) is a New York ccerporation not queli- 
| fied to do business in the State of Mississippi, whose business 
address is 505 Park Avenue, New York, New York, 10022, but upon 
whom the process of this Court may be had by serving the 
Secerctary of State of the State of Mississippi under the provi- 
sions of Section 13-3-57 of the Miss. Code of 1972, Annotated. 
Defendant Fidelity Mortgage Investors (Fidelity Mortgage) is 


a Massachusetts Business Trust, under Declaration of Trust 


Exhibit “B* 


pin 


i dated May 29, 1969, 43 Amended and Restated, is not qualified 
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32203, bat upon whom ‘a process of this Court may ‘be had by 
serving the Secretary of State of the state of Mississippi 
under the provisions of Section 13-3-57 of the Miss. Code of 
1972, Annotated. 

2. The following are all persons, other tman the 
parties hereto, having an interest in this controversy or 
claiming liens on the same project and should be made 
parties to this suit: J. Woodrow Sharpe and Eagle Enter- 
prises, inc., who may be served with process of this Court 
at their principal place of business at 3056 Terry Road, 
Jackson, Mississippi; William Robinson, d/b/a Robinson 
Roofing and Siding Co., whose address is unknown; Brent's 
Nursery, Inc., who may be served with process of this Court 
by serving its registered agent for process, Pat H. Scanlon, 
Suite 930, Deposit Guaranty Bank Building, Jackson, Mississippi; 
and Gulf States, Inc., who mzy be serve) with process of ' 
this Court by serving its registered ager’ for process, 
Leland R. Speed, Suite 1047, Deposit Guaranty Bank Building, 
Jackson, Mississippi. 

. 3. Om or about the 29th cay of March, 1972, Comeiiia 
Bay, Fidelity Mortgage Investors and-Plaintiffs entered a 
Construct’on Loan Agreement relating to a condominium project 
in Rankin County, Mississippi, to be known as “Camelia Bay", 
a copy of which is attached as "xhibit "A" and made a ast 
hereof by reference. 

4. On the same date, Camellia Bay and Plaintiffs 
entered a contract for the construction of said condominium 


project, being "AIA Document Al0l, Standard Form of Agreement 


Between Owner and Contractor" Said contract incorporated 


by reference “AIA Document A201, General Conditions of the 


Contract for Construction", copics of which are attached 


hereto as Exhibit "3" and made a part hereof by reference. 
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change orders as provided herein and certain letters. ‘Said: 


change orders are attached hereto as Exhibits "Del" through 
*“B-13" and made a part hereof by reference. Defendant First 
Gencral, with the consent of all concerned, stepped into 
the position of Camellia Bay and assumed control of and 
responsibility for said condominium project. The said con- 
tract for constructicn of said project, being Exhibit "B" 


with atteched chance orders, was amended by the following 


letters: 


Letter from Plaintiff to William D. Morrison, 

Architect, dated June 18, 1973, a copy of which 

is attached hereto as Exhibit "C" and made a part 

hereof by reference. 

Letter from William D. Morrison, Ses, Architect, 

to Thomas H. Quinn, Camellia Bay Corporation, ‘dated 

June 21, 1973, a copy of which is attached hereto 

as Exhibit "D* and made a part hereof by reference. 

Letter from Thomas H. Quinn, Chairman of the 

Trus:~ » of First General Resources Company, t*. 

Plaintiffs, dated June 27,'1973, a copy of which 

is attached hereto as Exhibit "E" and made a part 

hereof by reference. 

The duties and cbhligations of beteaien Hic Mortgage 
were more Clearly spelled out and explained by letter from 
Newell L. Weas on behalf of First Mortgage Advisers, Inc., 
the agent of Fidelity) Mortgaye Investors, a copy of which 
is attached as Exhibit “F" and made a part hereof by reference. 

4. A description of the property upon which the 
construction was performed and upon which the lien is sought 
to be enforced is attached as Mxhibil "G" hereto and made 


&@ part hereol ky reference. 
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‘Wefendants: under said Contracts: as omendeds -In- Nugusty 
1974, Plaintiffs submitted a properly executed draw request 
which was approved by both the architect, William D. Morrison, 
Jr., and Dominic Montessi, the representative of the owner. 
Said draw request was not paid for thirty days, and in fact 
has not yet been paid. Pursuant to said contract attached 
as Exhibit "B", Plaintiffs gave Defendant First General 
notice of intent to stop work and did stop work on about 
October 3, 1974. After having stopped work, Plaintiffs gave 
Defendants timely notice of termination of contract and said 
contract is now terminated. Plaintiffs are entitled to recover 
under said contract the sum of- $75,964.33 due for work 
executed to date. 

WHEREFORE, Plaintiff's demand as follows: 

A. That judgment be entered against the builders, 
Camellia Bay Corporation and First General Resources Company, 
generally in the amount of $75,964.33, with costs; 

B. That Plaintiffs be adjudged to have a lien on 
said property securing said sum; 

C. That said judgment be executed and the property 
sold as provided by Section 85-7-151, Miss. Code of 1972, 
Annotated, and other appropriate Statutory provisions; and 

D. That the lien of Plaintiffs be adjudged to be 
superior to that of Defendant Fidelity Mortgage Investors. 

SECOND COUNT 

The Piaintiffs readopt all of the allegations of the 
First Count. 

For reasons set forth in said First Count, Plaintiffs 
demand judgnent against the Defendants, Camellia Bay Corpora- 
tion, First General Resources Company, and Fidelity Mortgage 

investors, jointly and severally, in the sum of $75,964.33. 

Respectfully subnittaa, 


ZERMULIA BUTT es Thc. AND 
FPAUNALE, INC. , & sOtNy VE eS 
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Jackson, Mississippi 


f 


= im 


: ; ; 80 bat we wre NaN aie sir 
Behe ages aN aE RAE ot ee gel te Vea re Navies ie 


eo ss pita.’ papain’ <6 Hey taer tas 


ChYELIA. LUILDERS ..22 es aie 2 a eee 
#7 OBERTNDIEFE one vege oo 


“FARNALE, - INC. 5A: Joint "Venture - 


ree bes os 


eo a HO, 2 
oo . 


~ 


CANELLIA BAY CORPORATION, FIRST 
GEUCRAL RESOURCES COMPANY, He 


PIDELITY NORT GAGE I:iVESTORS DEFENDANTS 


PLEA IN ABATEMENT 


COMES NOW Fidelity Mortgage Investors, one of the 
Defendants in the above styled cause, and files this plea in 
abatement, respectfully showing: 

1. On January 30, 1975, Defendant Fidelity Mortgage 
Investors filed a petition under Chapter XI of the Federal 
Bankruptcy Act (11 U.S.C. §301, et seq.) in the United 
States District Court for the Southern District of New York. 

2. Under Rule 11-44 of the Rules of Bankruptcy 
Procedure, the filing of such Chapter XI petition automatically 
stays the commencement or continuation of any court or othec 
proceeding against the Debtor, Fidelity Mortgage Investors, 

or of any act, or commencement or continuation of any court 
| proceeding to enforce any lien against the property of 
Fidelity Mortgage Investors. | 

3. This action should be abated until the conclusion 
of the Chapter XI arrangement petition of the Defendant, 
Fidelity Mortgage Investors. 

4. Upon conclusion of such Chapter XT proceeding, 
if the disputes between the Plaintiffs and the “2fendants 
herein have not been resolved, Defendant Fidelity Mortgage 
Investors reserves the right to =e such additional pleadings, 


if demurrers, pleadings, and answers as it deens appropriate in 


” the premises at that timo. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 
JACKSON DISTRICT 


CAMELIA BUILDERS, INC. AND 
FARNALE, INC., A JOINT VENTURE PLAINTIFFS 


7‘. C.A. NO. J75-69(N) 
FIDELITY MORTGAGE INVESTORS DEFENDANT 


( FOR THE PLAINTIFFS: 

( 

( Hon. Rubel L. Phillips 

( Attorney at Law 

( P. O. Box 22628 

( Jackson, Miss. 39301 

( 

( Hon. Jeffrey H. Hubbard 

( Attorney at Law 
APPEARANCES: ( 2297 Two Shell Plaza 

( Houston, Texas 77002 

FOR THE DEFENDANT: 

( Hon. James Leon Young 

( Attorney at Law 

( 930 Deposit Guaranty Natl. Bank Bldg. 

( Jackson, Miss. 

BE IT REMEMBERED that on the 26th day of March,1975, 

this cause came on for hearing before the Honorable Walter i} 
Nixon, Jr., Judge of said Court, and the following proceeding 
were had and done in the U. S. District Court Room, Federal 


Building, Meridian, Mississippi, to-wit: 


. 


BY THE COURT: 

All right, you may proceed. 
BY MR. HUBBARD: 

May it please the Court, I was just going to call 
Mr. Rue Goodale. 

| RUE GOODALE, called as a witness by the plaintiff, 

being duly sworn, testified as follows: | 
BY MR. YOUNG: 

Your Honor, the defendant would like to object to 


the plaintiffs being permitted to offer any live testimony 


in this proceeding at this time on the grounds that the 
notice which was served upon the defendant yesterday, at 
10:32 A. M., is wholly inadequate to give the defendant an 
opportunity to prepare any responsive testimony. 
BY THE COURT: 

What do you say in answer to that, gentlemen? 
BY MR. HUBBARD: 

Your Honor, we are simply trying to demonstrate to 
the Court the basis for the Court's issuance of show cause 
order as requested here. 

BY THE COURT: 

Why is this an emergency matter? You may state for 
the record, if you care to. 
BY MR.HUBBARD: 


Thank you, Your Honor. The defendant in this cause, 


Se ee 


Fidelity Mortgage Investors, has apparently filed a Chapter 


11 proceeding in the Bankruptcy Court of New York and they 
seek now to foreclese on certain real property located in 
Jackson, Mississippi, on March 28, 1975. This matter was 
only brought to the attention of the plaintifé herein last 
Friday. The plaintiff has a petition to enforce lien on fil 
in connection with that real property, and believes the lende 
to be in default with its loan obligations in connection wil 
the deed of trust upon which it seeks to foreclose and be- 
lieves that defendant has not complied with the laws of the 
State of Mississippi for foreclosure, and that the-- 
BY THE COURT: 

All right. Under the circumstances and due to the 
exigency of the situation, to deny the plaintiff£ the right 
to proceed at this time would be denying him his day in court 
to a moot question, and so the witness is subject to cross 
examination, of course. I don't know whether me defendant 
herein has attempted to procure any witnesses, or actually 
will dispute what this witness will testify. I'm unfamiliar 
with the proceedings, but he is subject, of course, to cross 
examination. I don't know who defendant has in Court now 
in consultation with defendant's attorney. Is this a rep- 
resentative of the defendant? 
BY MR. YOUNG: 


Your Honor, this is a law student that works aS a 


Joe 


A The total sum due subcontractors on the project will 
approximate $85,000.00. 


BY MR. HUBBARD: 


Q All right. Now will .ou tell the Court please whethe 


or not your contracts with your subcontractors on this projec 
require that they will not be paid until the general contractor 
has been paid? 

A We have a standard provision in our contract that 
says we will pay the subcontractor within five days after 
receipt of the funds from the owner. 

BY MR. HUBBARD: 
Pass the witness. 
CROSS EXAMINATION 
BY MR. YOUNG: 

Q Mr. Goodale, did you know that Fidelity Mortgage 
Investors was in bankruptcy? 

A I read an article in The ‘all Street Journal, dated 
January 31, 1975, which indicated that that was a fact. I 
believe it was some type Chapter 11 proceedings. I'm not 
exactly sure of the date, but that's within a day or so of 
the actual date. 

Q The marshal is handing you a photocopy of what I 
believe is the article you referred to. Is that the one you 
read? ? 


A My recollection of the article that I saw consisted 


iG 


ae a 


| 


neers nnn 
ness ne ea 


of one colurm only and was a very short notice. I did not 
read this particular article; no, sir. 

Q What is the date on that particular article that I 
hand you? 

A It is dated Friday, January 31, 1975. 

Q And that's the same date that you said you believed 
and remembered reading the article? 

A I--I said I was not sure of the date, one day or the 
other, but I have the article in my office that I did read, 
and it is not this long. 

BY MR. YOUNG: 

We would like to offer that copy of that article of 
The “111 Street Journal into evidence. 

(Article was shown opposing counsel.) 
BY MR. HUBBARD: 

If it please the Court, we object for the copy, and 
for the relevancy. 
BY THE COURT: 

For what purpose is it offered if the witness says 
he did not see this particular article? 
BY MR. YOUNG: 

Your Honor, he says that he saw one on or about that 
same date, and we're offering it for the vurpose of showing 
that the plaintiffs in this lawsuit are well aware of the 


bankrupt status of the defendant. 


43/ 


BY THE COURT: 


Is there any contest of that-- 


BY MR. HUBBARD: 
No, sir. That's true. 
BY THE COURT: 
Do you still offer it? 
BY MR. YOUNG: 
Yes, sir. 
BY THE COURT: 
Let it be admitted for what it's worth, Exhibit D-l, 
with that concession and stipulation. 
BY MR. YOUNG: 

Q Mr. Goodale, did ysu discuss the bankrupt status of 
the defendant in this proceeding with the attorneys for your 
company? 

A No, sir. I don't believe I've ever sat down and 
discussed it other than to say possibly that Fidelity has 


filed a Chapter 11. It hasn't gotten outside that-- 


They knew they had filed a Chapter 11: didn’t they? 


I--I'm sure they did. Yes, sir. 

Now there is exhibited to the petition or the com- 
plaint that has been filed in this case and you have intro- 
duced into evidence through your attorney here today, a numbe) 
of letters that passed back and forth by and between the 


various parties in connection with this project; is that true 


A Is that what it says? Yes, sir. We did do that. 

Q All right, sir. And since the plea in abatement for 
bankruptcy has been filed in thet case by FMI, no further 
action has been taken in that case; has it? 

A Mr. Young, I can't answer that question. That's a 
tegal question and I'm not legally trained. 

Q Well, you're the chief executive officer of this 
company; aren't you? 

A I'm the president of Farnale, Incorporated, but I do 
not know that we have or have not taken additional action on 
this particular case. 

Q As far as you mow, it's still laying there just lik 
it was the day that plea in abatement was filed 

A Now I'm not--and again, I don't have the plea in 
abatement. I'm talking about this instrument right here and 
as far as I know, it is being pursued but it has not come 
to trial. 

Q You were aware the plea in abatement had been filed 
based upon the bankruptcy of FMI; were you not? 

A Yes, sir. I got a copy of Mr. Scanlon’s plea, prob- 
ably the first of this week. 

Q Now when did FMI first file a lien notice on the 
public records of Rankin County against the property that is 
the subject of this deed of trust? 


A I have never seen the instrument so I carmot answer 


is handling that part. I know practically nothing about it 
except who the parties are. I asked him a simple question, 
Your Honor, which is simply whether or not he knew whether o 
not the last money was disbursed well prior to the time they 
filed their lien notice. 

BY THE COURT: 

Do you know that? 

A I don't know the date, Your Honor, but I brought the 
records myself to the Court House in Jackson this morning, sa 
I know they are there. 

BY THE COURT: 

Pursuant to a subpoena? 

A I believe he has--he has a copy of the subpoena; yes, 
sir. 

BY MR. YOUNG: 

Your Honor, my point is that on direct he testified 
as to what he recalled. When 1 asked him about what he re- 
called, he says, "Well, I'm not sure. It's in the records." 
BY THE COURT: 


I'll deny that motion. 


BY MR. YOUNG: 


I have no further questions. 


REDIRECT EXAMINATION 
BY MR. HUBBARD: 


Q Mr. Goodale, I believe you have testified that you 


2 


j § 
a 


ae 


first knew when the Fidelity was in bankruptcy--was in 
January, 1975; is that correct? 


A Yes, sir. 


Q When did you first learn that Fidelity was attempting 
to foreclose on its deed of trust in Jackson? 

A I can't give a direct statement as to the exact date. 
I have just heard it in the last--I would say last 10 days. 
BY MR. HUBBARD: 

In the interest of time, Your Honor, I could have 
the witness read, but I will call the Court's attention to 
the paragraph 7 on page 19 of plaintiff's Exhibit 2, which 
is the contractor's agreement to the loan, and to the corres- 
pondence marked plaintiff's Exhibit 3 and plaintiff's Exhibit 
5, from the Fidelity for the purpose of showing, in our 
opinion, that we are not operating under the provisions of 
that paragraph 7, and that the Fidelity has agreed to set 
aside the sums of money heretofore mentioved in plaintiff's 
Exhibit No. 4. 

I have no further questions, Your Honor. 

BY MR. YOUNG: | 

Nothing further, Your Honor. 

(WITNESS EXCUSED) 
BY MR. HUBBARD: : 
Plaintiff rests. 


BY MR. YOUNG: 
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A Again, that letter from Fidelity indicated that upon 


presentation of a properly executed estimate for payment, after 
Mississippi Valley Title Company forwarded it to Jacksonville, 
that they would have 48 hours in which to pay it. I don't 


think--and our records, while they ars not in this Court Room 


right now--I think they will very clearly show that they 
never did pay according to the terms of that letter. 
BY MR. YOUNG: 

I object to that, Your Honor. He said he doesn't 
know; if he doesn't kmow, he doesn't meow. He could have 


brought copies of records if he deemed them pertinent, and 


in addition to that, he is attempting to say what the contrac 
says, and what the letters say, and they speak for themselves. 
BY THE COURT: 

I will disregard the last part of the answer to what 
he thinks the records show or don't show. If he knows of 
his own knowledge, he may so testify to the best of his re- 


collection, if he has a recollecticn rather than being merel 


a guess. 


BY MR. HUBBARD: 


Q Mr. Goodale, do you ‘mow how often draw requests were 
submitted in connection with this project by the general con 
tractor? 

A At the start of the project it was to be on a monthl 


basis. After the first close dewn I think it varied in time. 


jaa i 


for one reason or another. 

Q Do you recall approximately how much time elapsed 
after July--beginning after July, 1973--from the time the 
general contract ur submitted a request for payment until fin 
were received? 

A Well, I can be very specific on draw request No. 21, 
and that is it has never been received. 

Q De you recall the approximate date that draw request 
No. 21 was sent in? 

A I believe the date of it is August 24, 1974. 

0 Were any of the draw requests of the contractor aris- 
ing subsequent to April, 1974, or any part thereof, paid te 
the contractor? 

A You'll have to restate the question. 

Q Excuse me. After April, 1974, did the contractor 
send in requests for payments? 

A Yes, sir. ; 

Q Were any of those requests, or any portion of those 
rejyuests paid? 


A Yes, sir. Portions of them were. 


BY MR. HUBBARD: 


Pass the witness. 
BY THE COURT: 
Cross examination? 


BY MR. YOUNG: 


a 


BY MR. HUBBARD: 


| 
| Plaintiff rests. 


BY THE COURT: 
Both sides rest. 


(WITNESS EXCUSED) 


~ 
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BY THE COURT: 

I will give you five minutes to the side. 

(Both sides waived a record being made of the 
argument.) 

(After a short recess was had, the Court made a 
ruling. The ruling of the Court was transcribed and sent 
to Judge Nixon for revision, and the following constitutes 


the edited transcript of the Court's order and opinion.) 


_—— s 


This will constitute the order and opinion of this 


wr te So 


Court on the claim filed by the plaintiff herein. The Court 
reserves the right to edit, revise and correct this opinion, 
if request is made therefor. This Court was asked to hear 
this matter on Monday of this week, day before yesterday, 
and I had plans to be out of this district, beginning today. 
I told the parties I would hear this matter which is an 


emergency matter inasmuch as the foreclosure that is to take 


Tel OEE ed PR 5 er eer sere te OBE Sore 


place is scheduled for day after tomorrow. Consequently, th 
Court has not had the opportunity to adequately research the 
law governing the questions presented here today, particular 


that of jurisdiction of this Court but is of the opinion that 


re ° 
+ 


ay 
‘ 
; F | 
4 


if there «is any semblance of merit to the complaint filed « 
herein the following relief shcuid be, and will be granted. 

I will not enjoin the substituted trustee from fore- 
closing the lien on the property in question but will require 
him to deposit in the registry ef this Court $75,964.33 of 
the proceeds of the foreclosure sale, or if the sale brings 
a lesser amount, then that lesser amount. The Clerk of this 
Court shall deposit the above proceeds in an approved interes 
paying depository, subject to the further order of this Cour 
or any other court of competent jurisdiction, and will permit 
the trustee and all others to file claims therefor. The 
foregoing action is necessary to protect the rights of all 
parties involved while at the same time not prejudice the 
rights of any party. Certainly, the Bankruptcy Court of the 
Southern District of New York has the exclusive right to 
require the trustee to liquidate all of the property of the 
bankrupt and to assume jurisdiction thereof, but I think we 
have a question as to whether the above proceeds are the 
property of the bankrupt, that is, which lien preempts. This 
must be decided as a prerequisite to determining whether this 
$75,964.33 is actaally the property of the bankrupt. Now I 
am not at all sure at this time whether that determination 
should be made by this Court or by the hietiines Court in 
the Southern District of New York, but will reserve ruling 


on that question. 
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